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* Case No, KM 

(BrotherhOod of Maintenance of Way EmpIoyas . -... _.* 

(The B&ingion &&%%a~k~ R%&d 

.-, _ ._ ;a.*; -,;?J-j :, j; 

BTATEMENT: --,_,---i -. - 
- --‘-- $ 1-> ~.-g~*~ , . ~ .a. 

I. That the Canter’8 decision to luue a Level 1 Formal RepBmand 
and three year probation to J. L. Mar was unjust. ~-. 

2. That the Canter now reach~b their decl&~‘and~~&~Be~al~ 
discipline, and transcripta and pay for ail wage loss as a result 
of an Investigation held 9:00 a.m. on October 20.1999 continuing 
forward and/or otherwise made whole, because the,:arr!er-,dld 
not introduce substanffal, credible evidence that proved that the 
Clsimant violated the rules enumerated in their dec!s!on, and 
even tf the Claimant vlotatod the rules enumerated In the 
decision, Formal Reprbnand is extreme and h,a;~h&Ea~pline 
under the circumstances. :- “’ ~-‘-‘~ “. 

;* . .~_ ;~~. _~ That the cze; ;ib~~c&-~Gy.7ei&tii -~i;tib.,;;;;y.iD;t nio~ 

Umited to Rule 13 and Appendix 11, because the Car@ did not 
Introduce~sub&uttial, &edible ekidsnca that~$v~d the Claimant 
violated the ruler enumerated in their declslon. _ *.i t -i;-;-.m*dzpsq * ,<I. ;.T&* .TG’;‘:iJ ti::> &~mt$:+ :* 

_.. ~.Ji; 93 p&f~,. ‘t:; -1 Id-Ril _ l’LY,, 2s: .: .: ‘.- :;’ ..--;+ _ .G;c. 

Upon the whole record and all the evidence, the Board finds that the partlas 
.i r‘ii*‘;-* :* 1 

herein are carrier and: employes within the.meanlng of the Rallway Labor Act, as r-l. v-‘w-f‘, rirz ,i;;;i: ~~;Y~~~- a;;n$r?‘,rc’ *;; g 

amended. Further, the Board Is duly constituted by Agreement, has jurtsdlctlon of ~_~**. w 2,) .._ _i~ ; : I --a i-n” _ <I,-: 7 

the Parties and of the subject matter, and the Parties to this dispute were given due . ~.,.L. .~ ~-.._ ~; __.. :._ ._ - 

notice of the hearing thereon. .~ ~. ‘. 

Dn September 1.1990, the Carrier issued Claimant a notice of an Inve8tlgatton 

to be held on September 17,1999, to: - . 
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“...develop all facts and place racponrlbllity, if any, concerning your 
alleged being argumentative and quarreisome, on Augudt 20,1999, at 
MP 901.9, near Hereford Texas, while working as backhole operator on 
construction gang 22619.” 

Y-59 
The Investigation was postponed by mutual consent from lta first scheduled 

- ,; \:‘>-F ‘- 
date of September 17, to October 9, to October 20,1999. In the meantims, Clatmant 

through his repreeentativs r5qu55ted a number of witnesees. As of the final date of ~. i_ ~TW A... *,:a..d_l~.:C _Z.~ .- 

the Investigation, every one of the witneesee requested were ,ereaent except 

schaduied farOctober 20,1999,. but that he &id be the6 in’sb& 90 minutes, His ~. -r*. i j lu>lc.~._I.,,‘ ..$ ,~ ii 
. . . <.-.L --iE4*1*~.-%. s.. I 

representative did then r&&t a postponement, which &&%%ied~by the Carrier. 
” “-. <l-.tv- 

llte Conducting Cfficer proceeded to hold the investigation over the protests of his 

mpresentative. 
. . I_ j_. Z( i-.KeI. ~a ~-+vp.~i ..__ -*~. ,*... 

The evidence adduced from thr investlgatlon was ovenvhelmlng lgakmt 

. . .~ i 
tie witnessed the tirade could cnace& ijlb+FoVreman was not harassing Cl&ant, 

nor was he demeaning. ‘fhe Foreman aimply called out to Claimant and-one-other 

to join in a job safety discussion, a prerequisite before comn&eemsnt of any daily 

work or assignment. 



For fua5onr only known to Claimant, he took exception to being caffbd or to 
;. 

the manner in which he was called to Join the job safety dfscussion. 

7?15 Investfg5tion clearfy mfkcts that Claimant had worked for and had earned 

had It not been for one glitch in the proceedings, and tft5t ww for not holding up tft5 
\‘~ --ST: 

fnveetigation for the 60 to SO minutes it would have taken Claimant to t;;lvef fmm the 
:. ~C. ‘.,J iI., ,~t 

work site to the site oi the Investfgatib~. 
.., -. _ ./;-e. il.-, 

The Board understands that the Carrier% obligation is to notify Cfafmant of 
f- .;4 f- .;4 

the cftargee and pumuant to the Ag%&&t Ianguage!~th~ fs done by certified mail, the cftargee and pumuant to the Ag%&&t Ianguage!:thG fs done by cortlfied mail, . _. . _. 
-.\!?F.s?~ (G .i’gs+ mLJ ->:., ,‘- .zi’~ n. I . -.: -<:&%y?~ ~~ 

return receipt. The notlcs of the October 20 rescheduled dato was sent in ample 
-.\!?F.s?~ (G .i’gs+ mLJ ->:., ,‘- .zi’~ n. I . -.: -<:&%y?~ ~~ 

return receipt. The notlcs of the October 20 reschedufod dato was sent in ample 

time to Claiman@ last ncorded address (as had the previous notices), but for 
-,. ‘-~. :’ 

wf~atever mas$ he, pmfe&& non-receipt ther%f. 
.m;-.1;“3; 

The right to attend belongs to ----l-----...e..+..a 
\ i. _; i fy: q -1’ 123: i %c&F.! Y;T:‘.i .!+ ?%I.?3 

the Claimant. Ho has the choice and faifuro to attsnd is dons usually at the psrff of 
: s3 I!. f;-,~) .:r%ii3 

tho accused. in this instance, Claimant indicated ho wanted tb be there. What he 

could have attested to’that would have negated the brstfmony of all the other 

wftness55 Is beyond guessing’& but nevetieiers, the he5ring could have basn 

delayed the 60 to 90 minutes it would have bkon Claimant to be present. 

For this reason, the Redford mark is to be removed from his di5clpifnary ffle, 

and eald assessment is to fae considered as a IOttOr of Caution. 
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j&&&O -fz- 
Award No. /3’y - 

. CasrNo.134 

This Board, after consideration ofthe dispute idontified abovo, hereby ordem 
. . .:~ .e.*;l 

that an award favorable to ttre Cfalmant(e) be made. lhs Carrier is ordered to m&e 
. ~.__^ ~. .~ ,., .r .,,.. i. ~..:T~-.,‘” 

the award effective on or before 30 days folfowfng the date the award is adopted. 
_j:: l’;f -7 .5f“ .-i 0-i 


