
PUBLK: LAW BOARD NO. 5990 

(Bmtherhood ofMaintenance of Way Employoa 
PARTIES TO DlBP’JT& 

(The Burlington Nwthem Senti Fo RaMroad (Former 
(ATSF Ralhmy Company) 

STATEMENT OF CLAM 

1. The dkmb4 of Trackmadruck Drfwu Abxandu Q. SchneMor 
September 6, 2000, warn i;i vloietlon ai the Agreement, unwmmnbd 
wd smbuw of dJacrmtlon 

2. Mr. Schnoidor’a record l hml be clew4 of all mfaroncu to thk 
Incidimt and ha will k rainatatod inrnedkMy with all rights mstwmd 
unmnpaired and pay for rll~tlnw kat 

F-m 

Upon the whob ncord and all the evldonce, tlw Bwd finds that thm pwtba 

herein are carrbr wd l mpl0yw wlthln thr nuanlng of the Raihwy Labor Act, u 

amanded. Fwther, the B0wd ia duly conatltutad by Agmmenf haa jurbdktkn of tha 

P~rtka and of the aubjact matbr, and the Pwtba bD fhb dbputn wmm glvan duo notka OF 

the hearing tnereon. 

CWmant commenced eervbe wllh the CmrHer In April. 1899. 

On June 1, ZOW, the Supefinbndont wotm Cbirunt advbing hlm ol a Ibrmai 

lnveattgatifm In eonnectbn with hi: 

“...allogrd falsllkatkn of an empbynmnt applicatkn by falling to Include 
lnfwwtbn mwllng (ho) was convkted of a crbne....” 

Tha Carrbr belkvod It had met its obligatkn to furnbh rubatantbl wldenc~ of the 

charges aewued and dbmbud Claimant Fran itr uwka. 
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More than a few btbrs exchanged hands bati the partbs wtth the Employees 

protesting tha dbmbsal and the Carrbr Pmnnhg lb fIndInga. 

Cblinmnt’s Wkne” wes thmt In 1999, ho had pbd guilty Q a dbordcrly conduct 

charge, m pba bmrgmln Uut mduwd that cbugo of mcklewly handllnq dbpbymg or 

dbcharglng m demdly wmmpon or dangerous Instrumant His aen&nce was a fine and a 

pro(utionary perlod with the underrbndlng that at the conclusbn of the probation. the 

sentence could than b vwated. 

Thh guilty pba to a crlma that could have bean, and was eventually vawbd, 

became a centerpbcr of the Organkatlon’r d&me during the Invnd@ion with 

mhrences to ths Bbck’r Law DlcUonary deflnltlon ofvaclosd. 

Clalmant Introduwd several btbra from hb attorney who did l rrmnge to vmcmte 

tie guilty pba. but only after Ck!mant racatved the notlw of the InveatJgaUon but prior to 

tha actual HowIng whkh had baan prt.sQmnul sword thos. 

It b clear from ClaImant’s attorney that ClaImant etthor ndsundwstaod hla 

attorney’s advlw or procrsatlnated on eacurtng the vacate order. Thh differr somewhat 

from the flndhp In Third Won Awmrd 24493 which found that Cbknant’s attorney did 

mbbad hh In belbvlng the convktion wuld ba vacated. 

The folbwlng quueaflon and ClaImant’s response cbarly demonrtratea that 

Clalmant was My cognizant of the pba agreement he entared Into In lS96, when ho 

compbtad hb applkatlon lor l mploymant 

“Cl. by Mr. Konacny, A by Mr. Schnalder 

124. Q. Were ~you aware of thb plea agrarment at the tbne that you 
y-$ebd your employment applicatbn for tha BNBF in 

A WaSI-mofit? 
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12s. 9. Yes, air. 
A Ysr, air: 

Hb dohnw mat he thought me guilty pba wes vacated l utanatkatly l Rar th on* year 

probauonary parlod does not b8sun tha uriouwmsa of the charge. 

Before ruling on ttw meflta of tltir cold, however, more em chalbngee to Uto 

procedural handling of thb case, any one of whkh could poselbiy tid tu a ruling that 

me Curbr hlbd to provlda me Clamant with l fair and lmgedal hearing. 

The flnt challenge b me claim of an IncomgbW tranwrlpt In mat durtng ma 

matinony of one Cerrbr wttneee, whoever transcrt&ed the moordIng wu unebb to pick 

up or hear each and every word, and dld Ineert Ulneudlble” In eeoh end every tnetmnco. 

It h umwlut dl8concsrtlng when nadlng tha Wenaorlps and an IncompbW 

tranwrlpt ham, In come Inetrnoes. neLI!bd ln me dbolplkn being overturned. The 

Orgenketlon clmd Fleet Dlvblon Amid 24g26, but e rev&w of mat Awwd merb thet tiw 

Neutral found, “a large potion of ClaImants mdmony and me Conduetar’r w 

did not appeu In the mnwflpt..-” 

Thb k not wlut hr occurrod hwa. Mom of the tnmudtbka l ppmmr when m Curbr 

Mtnew ww bstllyhg. but In no ciroumrtenw wn dw buudtbba bad om 0 belbve mat 

the omleelone mre eo detrhnentel to Clalmanre r&M to e hb end bnprrtbl Ckmrtng, nor 

do UIO inaudlbbr In any my leseen the feet mat Chhunt raspondod nwetkoly to ma 

quwtlon, “tiwr you aver baan convkt#d of 8 C&VW?” 

It la isho noted met me Employara quoted Csrrlar Wtuwa WtUbm8~ Wtlmony. 

inaudible anU all, in it, Ex Parta beton, mb Beard. At ba8t In mk quw uud by mo 

Employoo~ to 8upport an orgumon& it lm char to Uw Bomrd dwt thm Inmudibb In no ~lpy 
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btl any doubt about the te&nony. 

Furthennom. when r&renclng the Inaudlbb. the @mploywe at&d that not only 

ws tlw truucrlpt incompb~, but it was also altered. 

Thb Is a sertoue chagenge to me diWpllnmy pwcea~. lt b, however, an 

l fllnwUv6 defenee tit ehntr ti bu&n of proof to the mhoukbm of the pmrty mrklng 

mat defense. Other than eaylng tt hmppened, may must ctte Mmt was omltted and where 

the ombalon occur~d In the mcud, that b, to UW best of their molbctbn. Thb ham not 

beendone. 

Thm Carrbr did not Mpond dlrsCt& to thb chalbnge on tho property, but it has 

Included In lb btbr in the owpropmrty hmndllng ttw fdlowtng: 

“The Carrier mjeota and denba all of the other objectiona, arguments rnd 
cblms nlaed In the Organ&tlon’r l ppemb. Ce,nWs fmiira to rebut any 
a~rtlonby~Qrgmn~Uon,orta~~mtorobbon~ uponanypoeitlone 
trtmn by lho Carrier, 6hrN not b6 my mhmr of our right la do 60 ht6r. nor 
l hmU it bm conebwd mm mny mdmbdon by the Carrbr....L 

The aforequobd genertc rejecti l nd denbl b mufficbnt ti overcome any 

ergument that even though they dld not respond dirucUy, they did caukkr the mrgurnent 

and rejected md denbd K 

Another chalkn~ - thmt the Cmrrbr hmd mlremdy prejudged Cbhnmnt’a fmte. 

They cite the teadmony of the Cant&a DimctDr of Hunmn Resource-s and cttmd hb ofhr 

to Cbiiant of m cmmh eettbmmnt if Cbiint wx~ld simply reelgn. 

Thbb’~mmrmr~uth*~m~tbnCnth;ltitwu~ojkrat 

6etthmmt that wn not acwpted. Any euch offeo of seUtement not l ccePted hmve to be 

b8mmduoon-exlemnt 

Another thalbngm to Cblrrutim right to m fmir end Lnpartw HemrIng waa that no 
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dkclpllnwy decbion was ever rondmmd dboctly traceable to the Hotwing. 

The dbclpllna notke mad as foPam: 

9eptembor 6, 2000 
.“.“. 

Mr. Alsxsnder G. Sehnddw 
. . . . . 

DwrMr.schwldw 

On the bst psgo of the employment rpplkrtlon thal you fllod wilh 
Burlington Northern Santa Fe Raliway on January 25. 199% the fouowtng 
sentonce appears In bold lettow 

‘I UNDERSTAND THAT WSREPRESENTATION OR OWSSION OF FACTS 
CALLED FOR HEREIN WILL BE SUFFiClENT CAUS@ FOR CANCELUiTlDN 
OF CONSlDEPAllON OF ANY EMPLOYMENT OR QROUNDS FOR DISMISAL 
AT ANY TUR REGARDLESS W WHEN SUCH INFDRMA~ IS 
DISCOVERED.’ 

On May 22, 2000, I, me undefnlgnad opamdng ofllwr of Uu Burlington 
Northern Ssnb Fe RaIlwry melwd lnfomulion that widancw your 
fabilkation of ~your l mploynwnt l ppEuUon with 8NSF RR. This 
infom~Uon wan dbcovond In the couma of an intamal campbint 
resolutbn pmcoss. 

Had BNSF RR been aware that you were convti of a crirn invoking a 
wsrpons charge and vlobnt behwlor, no ofhr of wnpkymsnt a8 
Malntonmm of Way gang bbom would hsve been mado. 

Based on your kbllkatlon, your employment with Budln(lbDn Northern 
Santa Fe b hereby tembtad bnmodbtely. 

Pleaaa mllnqubh atiy and all Company ptuparty that has been bsued to 
You. 

The Dbclplhe Rub Wwwn the partbs has only OM rnteme concomlng 

decblons folbwin~ the Invustbatbn. and that mado: 

“...Daciaiona on InvestIgationa will be rendeiwd as pmmptiy aa possibb....m 

The InvWg;ltlon was held Au~usl 23, 2000. Tha docbion was rwdemd September 5, 
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2000. It did not rahr to the Augumt 23, 2000, Invemtigatlon but it did set twth UM 

dbclpUno and the reason therefore. It abo war nndwed prompt@ 

Insomuch u therm does not exbt a vlobtton of tha r~reed W Dbdw Rub In 

mrt then b no spacmc agrwd o fommt as to how the dbclpllnr notbr b to mad, We 

6oard dew find a d8ciiion followkq the lnvosUf@on wus nndomd as prompt& as 

poulble. Ae the Carrbr rtptad in b bttor to the Genrral Chaimun on Novemk4r 4 2001, 

“liven though me letter dow not wklrwm the howing dlrwtly, It w# I#md Wowtn~ Uw 

howing and b the ckchion you ruggut w80 not nndemd at all....” it b l vldent that a 

dbclpllnmy btWr ww wrltbn thatww not In HoWon ottho &#‘OOnUM 

The O~n&tlon al80 rlbgmr that the only muon the Carrbr aet out to do I 

background check on Cbbnant warn WUBO ho had tlbd a hlrawment #uiL 

Why the Carrbr buwhod 8 compew and thomugh brck~round check OlCWttant 

b not ml@lcant and Uow nothhg to mlt@am l galnot Um char&~ aa@wsod. 

Another chalbn@a vm the hct the Suportntmndont mool tha notbe of OhpI’gII 

and rmndomd thr dbcipllna wtdch knpugnod the Wldlty of UIO dbolpln~y pr0~~8, b 

donbd by UIO Board. The $upmrkWndent was not at Uw kIvomt!@on. 

Thu8, when ho got a copy of Um hvw@pUon or how ho nrchod hb d~bbn b 

unknown. Hs dhl riato hb docbion mm based upon l Internal inveetbation. 

Furlhwnwn, tha BupuinWndont wu not tt@ rok Judw Of th# IncidOnL The 

wtJm nutfar was rppwbd to ma hbor RoWone DopaWirni wtw ih4epenitwtIy 

mvlew am tlmoorlpt and l upportod thm suporhr#nden~o doabbn. 

The Employwo abo argue Uwt even wtth a ncord m&h l * Cblmant had, and 

even though ha did not rwul hb criminal convkdon, f&o CWrbr Would have hIlad 
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Cklmanf and they quo* scme teetlmony~ from Curbr Wkmse Williams l lbgedly 

supporting tholr argu~~~~nt thb Board, h-or. flnde dl- clear teetimcny tc the 

ccntmy. Note tbo fdlowlng: 

*IQ by Mr. Konamy, h by Ur. WMbrnm 

27. Q Would the information that - dbcovand during the 
verlflcatlon ot Mr. Schnefdu’a l mploymnt eppUatbn hrve 
changed Uw docbbn of the hunun resource8 department to 
ofhr employment to Mr. Abxender Schneider, Jr.7 

A. Yes. sir. TIN. with thb infomwtton, bed w known thb 
lnfotmstlon It would have dellnitely altered the empkyfmnt 
dsdsbnklmeurofYr.ssbnddu. Wm.. 

28. 0. would... 
A. QO~Slt. 

23. Q Would Mr. Schneider have m tired the opportunity to 
wcrkintheMlpbymntufthe8NSFRalMoadd) 

A wllbtbhiclbml8tbn,no,sir,hebwuldnctluvebnn” 

Any other chslknpu u b 610 fdrneu snd hnpmU&y of lhe Invo~tbn not 

directly aeeeeeed have been revkwed and fcund wl&out beeb or fowdeMcn. 

Whether Cbimnrs ISCO~~ ww vacated or not, he did aneww negetively to the 

qunticn. “Hew you ever been convl~ of e crhm?“, when he knew whib he wu 

compktln~ the spplkdlon Uut he had ban convkted. 

Ncthing has hwn rdvenced to thb 9oud the1 would mittgete agelnst dbclpllne 

Thb Board. afbr consider&km of the dbpute Identlfled above, hereby ordora lhrt 

WI award favorable tc the Cbiis) not be mede. 





ORGANKATION MEMBER’S DISSENT 
TO 

CASE NO. 195 OF PUBLIC LAW BOARD NO. 5850 

It has been said more than once that one school of thought among railroad industry 
arbitration practitioners is that dissents are not worth the paper they are printed on 
because they rarely consist of anything but a regurgitation of the arguments which were 
considered by the Board and rejected. Without endorsing this school of thought in 
general, it is recognized that a dissent is required when the award is not based on the on- 
property handling. Such is the case here. 

Public Law Board (PLB) 5850 was set up to resolve disputes between the ATSF 
and the BMWE under Section 3 of the Railway Labor Act. The Neutral of this Board, as 
well as the Carrier and Employe Members, are to address and only address disputes or 
controversies between the parties that are brought to them. The Neutral, in effect, breaks 
the deadlock for the parties on the issue in question when the Carrier and Employe 
Members do not agree. However, when there is no dispute or controversy concerning the 
facts, there is no deadlock to break and the Neutral has no alternative but to accept 
undisputed information as fact. This Board has stated as much in previous awards. For 
example, in Case No. 85 the Board stated the following: 

“Them is no contmversy in this dispute. With no controversy, the only 
thing left for this Board is to determine if the 30 day assessment of 
discipline was appropriate. It was. Claim denied.” 

Another example of this Board is Case no. 164, which stated: 

“Whether or not the Orgsnization could prove that the Carrier’s 
handling in this case was not the practice routinely followed; could 
show that it has objected to such handling in the past; or ptvvide a 
clear explanation why Rule 40 (c) was violated in this particular case, 
this Board does not know and will not speculate. The point to 
recognize in this case is, the Otganization did not provide such 
infoormation. As Such, them is no basis for the Board to ffnd the Canier 
in violation of Rule 40 (c) of the parties collective bargaining 
agreement ” 

Also, please see Case No. 6 of this Board: 

“Claimant themre, had knowledge of the Investigation and did elect, 
at his peril, to not attend. Under these circumstances, each and every 
charge of the Canier remained unchallenged. The culpability of 
Claimant has been esstablished.” 

pu3 No*5850 I CIwn No. 195 



These are examples of Awards of this Board that are correctly on point and are in 
line with awards of other Boards as well. An example of others is PLB 6302 Case No. 6, 
Award No. 14 which unfortunately involved yours truly as the Employe Member: 

“During handling on the property, Carrier maintained that the 
consistent practice was not to pay per diem allowances for weekends 
preceding vacations of less than one full week. The Organization 
never denied the existence of such a practice. Although the 
Organization has argued that Canier failed to present evidence of the 
practice, Carrier was not requited to do so in the absence of an 
Organization denial of the practice’s existence. Accordingly, we find 
that the practice governs this case and that the claim must be denied. fl 

The decision in this case simply ignored this well-established principle as there 
were several issues before this Board where no dispute or controversy existed on the 
property concerning pertinent details, yet, the majority failed to accept the information as 
fact. The following illustrates this point. 

ISSUE #l 
During the on-property handling, the Employes claimed the Carrier violated Rule 

13 (e) in that the hearing transcript furnished was incomplete and altered in an attempt to 
distort the facts which totally disregarded Claimants rights to due process. This claim was 
made by General Chairman Hemphill during on-property handling. Mr. Hemphill was the 
representative at the investigation, therefore, he knows what took place at the 
investigation and recognized that the transcript did not accurately reflect what occurred, 
so, he made the claim accordingly. The Carrier offered nothing in response to this claim. 
The Neutral of this Board was the first and only one to document any argument in regard 
to the incomplete transcript. The Neutral recognized the Employes’ claim as a serious 
challenge to the disciplinary process, however, he further categorizes it as an ‘affnnative 
defense that shahs the burden of proof to the shoulders of the party making the defense.” 
Such a contention is just plain wrong and illustrates the Neutral’s unexplainable eagerness 
to defend the Carriers handling of this matter. Simply stated, the burden of furnishing 
proof in support of the Employes’ claim does not exist absent a denial of the allegation 
from the Carrier. In support of this well-established fact, one need only to refer to PLB 
6302 Case No. 6 already quo!ed above which addresses this principle specifically by 
stating: 

“Although the Organization has argued that Carrier failed to present 
evidence of the pm&ice, Qrrier was not teouinsd to do so in the . . 
hence of an Qtga!uUron den ial of the practice’s existence.” 

(Emphasis added) 

In that case, which again involved yours truly, a similar “generic rejection” with identical 
meaning was contained in the Employes’ on-property correspondence as well, which did 
nothing to change the opinion of the Neutral of that Board. Hence, the Neutral’s position 
here is in serious error. 

2 AwO NO. VE 



Notwithstanding, it is also recognized that neither the Carrier or the Neutral 
commented on the fact that the Carrier altered the hearina transcriat, which still must be 
considered fact absent any on-property information to the contrary. To conclude on this 
point, it is well-established that an incomplete and especially an ALTERED hearing 
transcript should be the death of any negative decision issued by a Carrier. 

l ******t*****~*t*t**-***~ 

ISSUE #2 
During on-property handling, the Employes also claimed the following: 

(A) It was Superintendent Almaguer who preferred the charges 
against Claimant Schneider: 

(6) The record shows Superintendent Almaguer was not in 
attendance at the investigation and did not review the 
evidence presented; and 

(C) Superintendent Almaguer did not receive a copy of the 
hearing transcript before he issued his letter of September 5, 
2000. 

Because of these undisputed facts, BMWE indicated that allowing a charging officer 
to pass judgement on his own charges is in direct conflict with the basic fundamentals of 
due process which cannot be allowed to occur. This is not a mere technicality; it 
constitutes a denial of the Claimants rights. 

Again, the Carrier offered no argument in response to this claim. And, again, the 
first and only one to document any argument in this regard was the Neutral of this Board. 
On page 6 of the award, the Neutral offers the following argument: 

“The Superintendent was not at the investigation. Thus when he got the a 
copy of the investigation (sic) or how he reached his decision is unknown. 
He did state his decision was based on an internal investigation. 
Furthermore, the Superintendent was not the sole judge of the incident. The 
entire matter was appealed to the Labor Relations Department who 
independently reviewed the transcript and supported the Superintendent’s 
decision.” 

It is quite apparent, based on this statement, that the Neutral is unconcerned how 
the Superintendent reached his decision because he ignores the facts identified in (A), (B) 
and (C) above. This is in direct conflict with countless awards that set forth the most basic 
of principles that such decisions MUST be based on the evidence of record developed at 
a fair and impartial investigation. There is absolutely no evidence that the superintendent 
developed his decision based on this principle and, in fact, it remains undisputed that he 
had not yet received the hearing transcript when he issued his September 5, 2000 letter. 
Further, one cannot substitute the subsequent “suppoff of the Carriers Labor Relations 
Department for the decision that is required by the Parties’ collective bargaining 

PLB NO. S@SO 
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agreement. Finally, as I indicated during our executive session, the Members of this Board 
have all been around long enough to know that it is unacceptable for the charging officer 
to render a decision on his own charges. This is SO basic it is ridiculous for anyone to 
argue or ignore. Typical on this point is Award NO. 13240 (Dorsey): 

“...the Hearing Officer made no finding of 
credibility and made no decision. It is offensive 
to the concepts of fairness and impartially (sic) 
that credibility was determined and decision 
made by Superintendent Brewer who had issued 
the charge and was not present at the 
investigation.” 

To conclude this member’s opinion concerning the majority’s decision regarding 
these flagrant procedural errors, allowing an incomplete and altered hearing transcript to 
be the basis for issuing discipline is completely unacceptable by any established standard. 
Further, it is equally unacceptable to allow a charging officer to pass judgement on his own 
charges. This is especially true in light of the fact he did not attend the investigation and 
did not have the benefit of reviewing the testimony and evidence contained in the hearing 
transcript. These procedural defects, separately, are more than what is necessary to 
overturn the Carrier’s decision. Together, there should have been no hesitation by this 
Board to overturn the decision/discipline in this case. 

ISSUE #3 
It is absolutely necessary, in cases of this nature, to determine whether inaccurate 

information supplied by an employee is done intentionally or not. The parties agreed on 
this point and that the quantum of evidence required to prove a charge of dishonesty is 
higher than in cases involving other types of discipline. Without losing sight of this 
accepted principle, BMWE contended that the only basis upon which the Carrier could not 
agree that Claimant filled out the application honestly was its advice that it “seems 
unlikely.” 

Again, the Carrier offered no argument in response to this claim. Additionally, the 
Neutral of this Board, like the Carrier, did not cite any evidence in support of the Carrier’s 
contention that the Claimant was dishonest. Hence, it remains that the only basis upon 
which the Carrier could not agree that Claimant Schneider filled out the application 
honestly, is that it “seems unlikely.” 

Clearly, this does not satisfy the standards of adequacy for proving a charge of 
dishonesty not to mention other types of discipline charges. 

l tt*****-tee*-- 

ISSUE #4 
As admitted to by Human Resources Manager B. Williams, the information about 

the conviction is not information that would have dissuaded the Carrier from hiring the 
Claimant, therefore, the Carrier was prevented from terminating Claimant Schneider’s 
employment relationship pursuant to Rule 20 (b). 

QLB )30- 505’3 AvdO rso,\q5 



Again, the Carrier offered no argument in response to this claim. And, again, the 
Neutral of this Board is the first and only one to document any argument in this regard. 
Here, the Neutral cites testimony that indicates Mr. Williams would not have hired the 
Claimant had he known that he had been convicted of a crime. The Neutral indicates this 
directly contradicts the testimony of Mr. Williams that the Employes cited. Hence, by his 
own admission, the Neutral indicates the Claimant would not have been hired based on 
the “contradictory”testimony of Mr. Williams. Obviously, such reasoning flies in the face 
of one-of the most basic fundamentals of a fair and impartial disciplinary process that 
requires decisions to be based on direct and positive, i.e., not contradictory, evidence. 

Notwithstanding, this Board Member does not necessarily agree that the two 
portions of Mr. Williams’ testimony cited are contradictory. Instead the testimony cited by 
the Employes clarifies, Mr. Williams’ testimony indicating he would not have hired Claimant 
had he known that he had been convicted of a crime ‘unless hy had something to show 
that ihat had been wiped off his record” 

Hence, in either event, it is clear the majority of this Board is in serious error by 
concluding that Mr. Williams would not have hired the Claimant. Further, and as a result 
thereof, the Carrier was prevented from terminating Claimant Schneider’s employment 
relationship pursuant to Rule 20 (b). 

In summary, issues (1) and (2) are significant procedural errors committed by the 
Carrier which would serve to nullify any Carrier decision. Issue (3) illustrates just how 
inadequate the evidence was in this case in connection with proving the charge of 
dishonesty. Finally, even if Issues (l), (2) and (3) did not exist, Issue (4) indicates there 
was no valid basis for terminating Claimant Schneider’s employment relationship because 
of the prohibition contained in Rule 20 (b). 

In conclusion, and with all due respect, the Neutral of this Board, or any Board, is 
not to create arguments or a basis for the Carrier’s decision. This is especially true where 
there is no dispute between the parties on the facts of the matter. In effect, by the Neutral 
introducing new arguments into this case file to defend the Carrier’s actions, the Neutral 
is no longer “neutral.” Instead, the Neutral becomes an ‘advocat& for the Carrier which 
is completely at odds with the duties of the Neutral’s position. Clearly! the Neutral has 
stepped over the line in this case. As a result thereof, this Board will have to be satisfied, 
on this occasion, with only two (2) Board Member signatures on the award because my 
signature, if affixed thereto, may be construed as an acceptance by the Employes that the 
decision is procedurally acceptable and appropriate, which is simply and emphatically not 
true. 

Yours truly, 1 

Exec.ses.195 8-20-02 
RT B. Wehrli 
Organization Member 



CARRIER MEMBER’S RESPONSE TO THE ORGANIZATION’S DISSENT 
TO 

CASE NO. 195 OF PUBLIC LAW BOARD NO. 5850 

The Organization has made allegations in their dissent that must be addressed if for no 
other reason than to let the Board and the Arbitral community know that this Carrier does not 
condone disclosing discussions between the parties and the Arbitrator in executive session 
under any circumstances. 

Even though the Organization’s dissent does not contain anything really meaningful, it is 
vital that the Carrier address the Organization Member’s remarks on the fourth page of the 
dissent where the Organization Member states, “Finally, as I indicated during our executive 
session, the Members of this Board have all been around long enough to know that is is 
unacceptable for the charging officer to render a decision on his own charges. This is so basic 
it is ridiculous for anyone to argue or ignore.” The dissent goes on to quote a Dorsey Award 
(3-13240) as if all the Awards on the subject reflect Mr. Dorsey’s opinion. The way the quote is 
written, the Organization member makes it appear as though the Carrier Member and the 
Arbitrator agreed with his position. However, Third Division Award 13363, (Hall), reviews a 
similar argument. Mr. Hall held: 

As applied to the record and facts in this case we cannot concur in the 
decision arrived at in Award 13180. We must, necessarily, start out with 
the premise, that in the absence of an Agreement restrlctlng the powers of 
the management, the Carrier would have an Inherent right to dismiss or 
discharge an employe without a hearing. On this property, however, 
Carrier has restricted itself by Agreement In the matter of dlscipllne of its 
employees as contained in Rule 26 to Rule 31, inclusive, of the Agreement. 
Having examined these Rules we can flnd nothing that prescribes who 
shall prefer the charges, conduct the hearings nor that the officer 
conducting the hearings must render the decision or assess the discipline. 

We have held In many awards that the Carrier could not be held to the 
same degree of perfection in the conduct of dlsclpllne cases as would be 
expected at a trial in a court of law. lt is a matter of common knowledge 
that in court of law; trial and appellate judges frequently delegate to 
referees the sole and primary duty of taking testimony, this procedure 
including matters concerning discipline - such as, In contempt 
proceedings wherein domestic relations are involved, juvenile court 
hearings, disbarment proceedings involving the discipline of lawyers, and 
in many other proceedings. In all of these instances just referred to the 
trial or asslgnlng judge renders the ultimate decision. 

In the instant case we cannot assume that there has been a complete lack 
of co-operation between the Terminal Trainmaster and the Superintendent 
in arriving at a determination of the disposition of it. . . . 
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This is but one of a multitude of Awards that indicate that the Charging Officer’s 
assessing of discipline does not violate the Agreement. Even though the Organization 
Member of the Board may be convinced “that it iS unacceptable for the charging officer to 
render a decision on his own charges,” the Carrier Member does not share his convictions. 

Further, the Organization continues to argue that the Claimant was not guilty of falsely 
completing his employment application, even with the incorrectly completed application and 
the court records indicating the Claimant had a criminal record when he completed the 
application attached to the hearing as exhibits. This is evidence enough. 

In support of the Carrier’s position, Rule 20(b) of the Agreement provides: 

20(b) - Omission or Falsification of Information:’ An employe who has 
been accepted for employmerit in accordance with Section (aj will not be 
terminated or disciplined by the carrier for furnishing incorrect information in 
connection with an application for employment or for withholding information 
therefrom, unless the information involved was of such a nature that the 
employee would not have been hired if the carrier had had timely knowledge of it. 

This Rule clearly gives the Carrier the right to re-think the hiring decision made, once it 
is determined that an employee’s application was not completed correctly. It is not a matter of 
whether the person felt they were answering the questions on the application honestly, it is a 
matter of the Carrier’s right to determine whether they would have hired the employee had they 
had the information not included on the application. In this case the Carrier would not have 
hired the Claimant had they known of his criminal record. Although the Organization continues 
to argue that the Carrier witness stated he would have hired the Claimant, the Award itself 
quotes clear testimony proving otherwise. 

The Carrier is not going to address each of the other complaints raised in the 
Organization’s dissent. Suffice it to say that the Carrier does not agree with the Organization’s 
assessment of the Award. 

Unlike the Organization member of this Board, the Carrier member will sign the Awards. 
He has signed many Awards of this Board that he did not agree with and he certainly will be 
called on to sign others. One thing for sure, the Carrier member of the Board cannot accept 
the Organization’s flagrant and self-serving violation of the confidentiality of the executive 
session discussions. 
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