
PUBLlC LAW BOARD ND. 6666 

PARTIES TO DfSPa : 
(BMhwhood of Maintinanw of Way Employ08 

(The BurSngtoa NotUwm Santll Fe Ralboad (Formor 
(ATSF Railway Company) 

1. The Carrbr vlob&i tha Agreement on February 22,2662, WIWII it 
dlmnkwd Mr. W. W. Stout Jr., from wwka for l lbgodiy vblaling 
Ualnbnwtco of Way Opwatfng Ruba t.i.3 and 1.6, for bm nportlng 
and hbit3ution of an injwy. 

2. Am a conwqmnca of lfm violdon mfwmf tu abow, tha Carrbr 
ahall return Mr. Stout Jr., 0 servke with mlorlty and banefIt. 
unknpaimd. mmow any rwntlon of the incldont from hk porao~l 
mcord. and Mko him whok fur any wrgoa kM, pr m0 Agmmwt 

hwab~ am cwrbr and. mpbyoe, wifhin the mernbg of the Rallwmy Labor AC& 18 

wnonded. Furthor, the Board b duly cons6tuted by Agrannnt, ha Jutisdk9m of thm 

Parflea and of fho subjact nuttar, rnd Uta PartIes to thm db&a mra ghwn duo no&o of 

the hoarlng fhuaon. 

On Januay 36,2M2. tha Corrbr wmb Clatint as foIlan: 

“Afranga to mUend Invodgallon at 14166 John Day Road. BW. G, In 
Hwht, Texas, at loo0 hours Frkiy, Fmbruary a,2002 bbr tiw pwpwo of 
wcortalniig We facb and detirmtning your wponsib6Ry. if any, In 
CONIWUW WIUI your l lbgad bta nportlng and fahlfkatl~n of injury 
l lbgadfy sustained by you on Novemkr 1, lB86, whlb uporating track 
~ulpnwnt” , 

Following Uw InwsGgmUon, Carrirr wr& Cbhmnt on February 22. 2062, 



~m~ha(lng hb servicea based upon the rubs~~W evklenw crtbrb whkh b the rub of 

thumb In thb Industry. 

Tk Cwrbr’s fIrsI awareness of Cbhnt’~ Agad Injury that owurmd sonwham 

in Novombor of September of 1999, - *n the Cbinu Deparh7mnt melvd a copy of 

the document CMmant’s attorney fibd in court -thne In Duzomkr, 2001. No InJury 

mport was llbd in 1999, nor ha9 any injury repoct been flbd to II&. The only record 

Cartier b awan of regarding the albged Injury b in thb tmmcript and In tha rult flbd 

under FgLA. 

Ciahmnt b a 26 ynr veteran of thb Carrbr, and he h= suffwod minor InJurba in 

the part w that he cannot pbad ‘~noranca of thm raqulremont to promptly ilk an InJury 

report. Hb roanon for not fflng mr UN RoadWr at that &ne thm8Wwd hbn 4h 

dbmhul If hr did fib. Thb b an l ffirnutive defen80. An l dmllna &at ha vlobtmd W 

Rub, but o4Tuing a reamon l 8 to why ho dld ao. 

In all dbclpllne rnatbrs, the burden of proof b on the shoulders of the Catir, but 

when an rWlmuUve deferme b ochmd, UN burdon of proof shlfb to du shouldera of the 

Cbhnant l%b has not ocourmd. Cl&runt did not subetantlate him pk. 

Falling to thWy flk an ln]uy mport b a aerioua vlolatkm which. when It occurs, b 

not treated light& by Um Carrbr. In fact, It b comklwod a Lwel9 vbbtlon and chb b 

Cbhtunfa rcond Lewd 8 viobtlon in thaw years. 

Thr dbmbul win otand. 

Cblm dmbd. 



Thb Board. after consldwatlon of Um diiputa IdentfRmd above. henby order@ that 

on award lavofabb to d-10 Cbhuqr) not k ITIMIO. 

Damd: 

I 



ORGANIZATION MEMBER’S DISSENT 
TO 

CASE NO. 204 OF PUBLIC LAW BOARD 5850 

It has been said more than once that one school of thought among railroad 
industry arbitration practitioners is that dissents are not worth the paper they are printed 
on because they rarely consist of anything but a regurgitation of the arguments which 
were considered by the Board and rejected. Without endorsing this school of thought in 
general, it is recognized that a dissent is required when the award is not based on the 
on property handling. Such is the case here. 

P~n~thisc%e th~laima~twas~-cha~~d~~~ ~With -and dismissed--for alleged late 
reporting and falsification of an injury allegedly sustained by him on November 1, 1998, 
while operating track equipment. Conspicuously, without addressing the charge of 
falsifications ~of the injury, which ~-is accepted by this Board Member as an 
acknowledgement that the charge was not sustainable in any way, the majority, 
nonetheless, allowed the dismissal to stand as a result of concluding the Claimant was 
guilty of failing to submit an injury report in a timely manner as charged. While this may 
or may not be a dismissable offense under normal circumstances, the point here is that 
this situation did not involve normal circumstances. 

The mitigating factor in this case is the Claimant was threatened by his 
supervisor that if he submitted an injury report in line with the company rules, he would 
be fired. In this regard , the Neutral of this Board indicated the following: 

“This is an affirmative defense. An admittance that he violated the Rule, but 
offering a reason as to ~why he did so. In all discipline matters, the burden of 
proof is on the shoulders of the Carrier, but when an affirmative defense is 
offered, the burden shifts to the shoulders of the Claimant. This has not 
occurred. Claimant did not substantiate his plea.” 

The problem with this logic is the fact the Claimants explanation why he did not 
file an injury report, i.e., why he did not comply with the rule, was accented as fact by 
all concerned. That is, there is absolutely no testimony contained @ the hearing 
transcript or documentation of any kind where the Claimant’s explanation was 
challenged in any way. As such, there was no shifting of the burden of proof 
responsibility to the Claimant as the Neutral indicates. This is not merely an error in 
judgment, but it also represents a technical error associated with burden of proof 
responsibilities due to an obvious misapplication and misunderstanding of affirmative 
defense principles. 



. 

In view of these facts and circumstances, this Board will, once again, have to be 
satisfied with only two (2) Board Member signatures on this award because my 
signature, if affixed thereto, may be construed as an acceptance by the Employes that 
the decision is procedurally acceptable and appropriate, which is simply not true. 

R. B. Wehrli 
Organization Member 

12-10-02 


