
PUBLIC LAW BOARD NO. 5850 

Award No. 
Case No. 23% 

(Brotherhood of Maintenance of Way Employen 
PARTIES TO DISPUTE: 

(The Buriington Northern Santa Fe Railroad (Former 
(ATSF Railway Company) 

STATEMENT OF CLAM 

1. That the Can-far’s de&ion to ‘kaua a Level S thirty (30) Day Record 
Swpension and review period of one (1) year for 0. Sifva from was 
unjust 

2. That the Carrfer now expunge Clalmant 0. Sllva’r record and 
reinstate senior&y, vacation, all beneflt righta unimpaired and pay 
for all wage loss aa a resull of Investigation held IO:00 a.m. June 10, 
2003 continuing forward and/or ofherwfse made whole, becauee the 
Carrier did not Introduce subsbntfal, credible evidence that proved 
that the Claimant violated the rubs enumerated In their daciabn, 
and even if Claimant viofated the rules enumerated In the decision, 
tha dlscipiine is extreme and hareh under the circumstances. 

, 

3. That the Carrler violated the Agreement particularly but not liiited 
to Ruie 13 and Appendii 11 becauaa the Carrier did not introduce 
substantial, credible evidence that proved the Claimant vlolated the 
rules enumerated In their de&Jon. 

Upon the whole record and all the evidence, the Board finds that the parties 

henln are caller and employee wlthln the meanlng of the RaIlway Labor Act as 

amended. Furthor, the Board ia duly conadtutad by Agreement, has jurkdiction of the 

Parties and of the subject matter, and the Parties to this dispute ware given due notice of 

the hearing thereon. 

On May 14, 2003, the Carriar wrota Clalmant an Investlgatfon wils being 

-, ” ^̂  -̂ -̂ _.L _- ._-. -- 



Award No. 
Case No. 238 

acheduted, 

“...concemlng your alleged misrepresentation of facts surroundlng an 
injury reported (on)...April 23, 2003, white working as a Forerran on 
Surfacing Gang in the Boise Subdtvlskm....” 

Chlmant was driving a fuel truck that had been earmarked for retirement over a 

rutted access med. He alleged on April 23. while driving the fuel truck, he ran Into a hole 

that resutted in Claknant bouncing up, hitting his head on the roof of the truck. The 

medical evaluation of his injury was listed as cervkal contusion. 

Following a standard procedure, Claimant’s Supervisors conducted a 

recnactmant of the Incident Clalmant pointed out the rut he hit, then the Supervisora 

drove the fuel truck over the seme terrain, hiing the pothole while driving at 5 MPH (the 

speed Claimant contends he wes driving), then at 8 MPH, then at 12 MPH. 

They never bounced their heads against the roof of the truck. Under these 

circumstancea, they issued the notice of an Investigation charglng Ciaimant with 

miarepreserrtation of the facts conhibuttng to him injury. 

It would appear logical that teata after the reported injury were negative thus the 

conclusion of misrepresentation, but thts is not auf&lent evidence of misrepresentation 

of the facts. There were dents on the lnslde roof posslbty caused by the hard hats when 

bounced, and secondly, try es they might, this Board ia not convinced that the 

SUpervkors’ efforts to reconstruct the Injury were actually dupllcativa of Clairnan~s. The 

Supervisors admttted they did not know if the seat was adjustad properly, and flnalty, 

they were prepared for a jott whereas Claimant was not 

The road where the Incident occurred was badly rutted as testified by others who 

had drfven thereon, and the Supervisors presented evidence of ruts 7 and 8 inches deep. 
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It is, therefore, this Board’s opinion that Claimant did not misrepresent the facts 

ieadlng to his injury. The claim is therefore sustained. If Claimant has lost any time, he 

is to be reimbursed for his loss, and all traces of this matter are to be removed from hia 

IBCOKI. 

AWARD 

Claim sustained. 

ORDER 

This Board, after consideration of the dispute ideMISed above, hemby orders that 

an award favorable to the ClaImant be made. The Carrier is ordered to make the 

award effective on or befors 30 days following the date the award is adopted. 

Robert L. Hkks, Chairman & Neut?al Member 


