
PUBLIC LAW BOARD NO. 5860 

Award No. 
Cwe No. 243 

lerotherhood of Maintenance of Way Employes 
. PARTIES TO DISPUTE: 
(The Burilngton Northern Sants Fe Railroad (Former 
(ATSF Railway Company) 

STATEMENT OF CLAIM: 

1. 

2. 

flNDlNGS 

The Cartl8r violated the Agtwment on May 19, 2003, when It 
withheld from service and rubsequentfy suspended the Claimant, 
Mr. D. D. Martinez, for $-months for his alleged failure to provide a 
ur(no sampb during a DOT msndat8d bst, In vloiation of SectIan 7.6 
of the Csrrbr’s Policy on the Use of Alcohol and Drugs. 

As a consequence of the violation teterred to in psrt (1). the Cani8r 
shall Inun8dlat8ly testor the Claiint to s8rvic8, remove any 
mention of this Incident from the ClaImant’s Personal record, and 
make hlm whole for all wages and benefits ,lost account of this 
incident 

Upon the whole record and all the evidence, the Board finds that the parU8s 

herein are carrier and employ88 within the m8anlng of the Railway Labor Act, as 

amended. Further, the Board ls duly constiMed by AgreematH, has jurisdiction of th8 

Parties and of the subject matter, and the Parties to this dispute w8re given due nOtiC of 

the hearing themon. 

Claimant, on May 19, 2003, was selected for a random test as r8quir8d by th8 

DepaHment of Transportatbn. In accordance with the procedure, a tesbd individual has 

a three hour window to provide a measurable amount sufficient for testing. tf Claimant 

could not comply during the allotted three hours, he had to seek medtcal concurrence 
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for hia inability. 

Claknant was unable to comply and the medlcal exam determined there existsd no 

medical evidence that would have hindered him from furnishing the sample requestsd. 

In reviewing the tramcrlpt and the on-property handling of this claim, there is no 

dispute about Claimant faiilng to produce a wfticl8t1t quanttty to be bashed. 

The Carrier wltn8ss t8stlfi8d as to when Claimant commenced the bat but his 

testimony was I855 than conclusive. 

The followfng l5 a pertinent part of the Carrier witn855’5 testknony: 

“29. a. Mr. Bares, were you aware of the time of when Mr. Martinez 
l rrfv8d at the s8ction house? 
Yeah, that’s when I went to the back and told hhn that he had 
a random, right about, about 7:30. 

29. 

30. 

31. 

A. 

a. 

A. 

P. 

k 

a. 

A. 

Wer8, was that prior to your confennce call or following the 
contetence call? 
It was tfght af, right befora the conference call, ‘causa I had 
to go back In and get on it, I’m pratty sure. 

Were you present or around anywhere near where the teat 
was being conductsd at the time? 
Yes, yes, I was. 

Dld, were you in a position to observe whether M5. Conway 
allowed Mr. MatUnez enough time over a period of time over a 
petlod of three houn to drink water? Was it all done at one 
time or... 
lt was done from around 7~30 to whenever she wss don8 and 
she said he couidn’t do ft Within the iiiib.” 

Whsn the rsgulatlons provide a thrae hour window, it means three houn, not 

more and certainly not less. “It waa done from around 7:30 to whenever she (the nurs8) 

was don8 and she said he couldn’t do it within the limits.” “About”, “approximabsly”, 

“around” or other adjsctivss the same as “approxltnately” do not compare to a fbln 

statement lik8 “it was 7:30 am”. 
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wti just the above te&~~~ny, this Board would have sustained this ciahn but for 

one thing: Ciairnsnt lnitislsd in two spot5 the FNCSR report Cmpbm by tha coiisctor. 

That ton-n on two different Hnea liited the window closed at IO:26 am, and In one h’hs the 

opening of the window at 7:35 am. Cleiint, if he found diiub with or disagreed with 

thb three hour window, h8 did not have to initial the form or at baSt indkata he was 

aignbg 5ame under prow 

He never balked at initialing the form. and by initialing th8 form he dii vaiidste 

everything kd8d themon. 

Carrier’s determination to invoke the nine month suspension 5tand5. 

AWARO 

Claim denbd. 

ORDER 

This Board, after consideration of the dispute identified above. hereby order5 that 

an award favorable to the Cisiint(s) not be made. 

Robert L. Hiek5. Chaltman & Neutrst Member 

Rick 6. Wehril. Labor Member WiMam L Yeck. Carris~mber 


