
PUBLIC LAW BOARD RO. 5850 
Award Na 

Case No. 264 

PARTIES ~0 DISPUTE 
(Brotherhood of Maintenance of Way Employea 

(The Burfk~qton Northern Santa Fu RaBoad (Former 
(ATSF Ralhvsy Company) 

STATEMENT OF CM@& 

I. The Carrier violated the Agreement on February l&2004, when it 
wtthheid and subsequently dkndaeed the Claimant, Mr. M. A. 
Hendricka, for aMegedly taking a BRBF teased backhoe home for hla 
personal use, in vioiatlon of Maintenance of Way Operating Rules 
1.6and 1.19. 

2. As a consequence of the violation referred to In psrt (l), the Carrier 
shall lrnmediitmiy return the Claimant to servke, remove any 
mention of this incident from the Cbbmit’t pmmonal record, and 
tneke hkn whole for any wages lost account of this slleged violation. 

Upon the whole record and all the evidence, the Board finda that the parties 

herem am carrier and employee within the meaning of the Rakwsy Labor Act aa 

amended. Further, the Bosrd is duty constituted by Agreement, has JurRdktion of the 

Par&se and of the subject matter, and the Parties to t4k dispute were given due notice of 

the hearing Wereon. 

The Carder wrote Claknant on February 18,20&, advieing him he wss suspended 

from sewice pencllng the results of an Investtgation scheduled for Februery 27, 2004. 

The Investigatkwt, by mutual agrsement, waa postponed several times and wea heM on 

iWmh 2, 2004. f4owin~ which Canter adviseri Ckdmant he was be)ngdt_i ~~~~~~~_~;_ 

Car&da 8mfkes. 

There reaky ia no aontroveny-, Ciatmapt ~1s charged with, uaikged personal usa 
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of a BNSF leased backhoe at your home on January S, 2004....” 

Clalmant readlty admitted that he took the backhoe home on the day after 

Chrtstmas and returned it on January 5.2004. He pled lack of judgment and pledged to 

repay Carder one month’s rental fee of $1115.00. lie dii dlaagree wltb the January S 

date set forth in the Investigation notice as he had returned the machlne on January 5, 

2004. but the fact remains, he used Carder equipment for hk own penonal uae without 

authorhy. 

Claimant hired out February, f981, and since that time he has been aaeeaaed a 

fDrmal reprtmand (In 1999) for a failure to properly line a ewitch and nothing else. In 

addition to the formal reprimand, he has received tvm letters of quality perfomunce: 

Dkmlssai under these clrcumstancea ia too harsh for a 23 year employee wtth 

such a record. What he dkt waa thoughtless and could eas5y have maulted in 

permanent dismissal. 

Clalmant has been out of work since February 18.2054. The money be has lost 

surety wouid more than pay for the rental of a unit on hk own shtce he obvtktualy knew 

how to operate the machlne, or pay an outaiie contractor to do that whllh he wanted to 

have done. Claimant ha8 learned the hard way the penalty for ueing company equipment 

for hb own personal gab. 

Considering all the factors, Claimant% record and hla candor in this matter, this 

Board will reinstate Ciaiint to service with ail his seniority but without pay for time last 

Cbkn sustalned as provided In the Findings. 

-. .^ _^ - .^ . _ ,.-- _. 
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