
PUBLlC LAW BOARD NO. 6850 
Award No. 

Case No. 267 

(kothethood of Maintenance of Way Employes 

(The Burlington Northern Santa Fe Railtoad (Former 
(ATSF Railway Company) 

1. Th8 Carrier violated the Agreenwmt on Match 30, 2004, when It 
dismissed the Clahnant, Mt. A. Y. L8e. ftom service, for allegedly 
failing to comply with the brms of his conditional swpenskm, 
signed January 13, 2004, in violation of Maintenance of Way 
Opwatlng Rules 1.5. 

2. Aa a consequence of the violation referred to In part (l), th8 Carrlet 
shall fmmedlately r8turn the Claimant to service. remove any 
mcntlon of this incident from the ClaImant’s pereonal record, and 
make him whole for all wages last account of this alleged vloiatlon. 

FINDINGS 

Upon the whole tecotd and all the 8vid8nC8, the Board finds that the patties 

herein ate cattier and employ88 within the meaning of the Railway Labor Act, as 

amsnded. Fwthet, the Board ie duly constituteU by Agrwnent, has jutlsdlction of the 

Pa&e and of the subJ8ct matter, and fh8 PaItfes to thii dtspuds wer8 given dua no&e of 

the heating thereon. 

Claimant was armsbad by an Atlzona Highway Patrolman for driving while under 

the influence and driving on a revoked Ilcenee. The chatge was driving under the 

influence wMe on compeny property. The on-property charge came to be that wh8n 

Claimant stopped for the Arizona Patrolman, he pulled over at a Carriet’s crossing. 

This was Claimant’s firat charge of being under the influence while on company 

property. As is the usual handling, an lnvesllgation is scheduled, but tf Ctaimant eeeks a 
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conference before the scheduled heating and agtees fully wlfh a conditional suspension, 

the otiglnal Investigation will be cancelled. Claimant% conference was on January 13, 

2004, whet&n Claimant agteed to cettain conditions listed below 

“This suspension is condiial based upon: 1) your fltst-time violatlon of 
Rule 1.5 or BNSF Policy On Use of Alcohol and Drugs, 2) your placlng 
yourself into the Employee Assistance Program, 3) your full compliance 
with the program and with all instructions issued you by the Employee 
A&stance Manager.” 

Clalmant did not comply with item 2 as set forth above. 

Claimant contsnds that he contacted an EAP Counselor on the date he signed the 

conditional lesse. According to Clalmanf the Counsebt was contacted as soon as he 

Signed the condiionat SuSpWISiott. Following is CMtIIant’S testimony when t8sponding 

to question 32: 

“A. Yea, I called Jltn Hatrell tight aflw I slgned thls. I called him In 
Gallup Roadmastet’s office. I called hbn twice. He told me to go 
ahead and sign lt so we can move this Investigation up to Match 3 
and he sald I’m on, on the phone wlth a cllenf call me back when 
you sign, slgn all the papers. And after I signed them all I called htm 
and he sakl ahlght buddy, you sign it, &II Just wait until Match 3.” 

Ck#iI3Mnt Said he mad8 eevetel attempt5 aft8t the inittal contact with the i%P 

Coun&ot but was unable to tMk8 contact He alleged he IeR voice mes88ges 8aCh 

time, but the Counselor never tetumed a call or nsponded in any way. 

The Counselor adviSed the responsible Cattier dRicet that Claimant never 

attempted to contact hlm, conttadlcting Claimant’s testimony. 

The Counselor was contacted by phone and denied that Clalmant had ever called 

him. The Counselor has been working as such since 1988. He te5tifiad he keeps a 

telephone log listing date and time when anyone calls him. Claimant was not listed. He 

also states when he is not in the office, his voice mail is consistently monitot8d and he 
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responds. 

This obviously presents conflicting evktence, but the Car&r weighed in on the 

Counselor’s side. To reiterate, he has been in the counseling buslnsss since 1986, and 

he ls w~rll aware of the lmporlsnce of such contact and the necessity to record who calls 

and the dsts of the call. 

Clalmant attempted to overcome the charges by presenting a calendar where he 

recorded alleged efforts to confact the counselor to support hi tssttmony. But a review 

of his testimony sets forth where he alleged that he made contsct on January 13,ZOtU. 

He stated the Counsslor was too busy to talk at the moment as he was with another 

clisnt, but he would call back. 

Ths Counselor eikqedly returned the call on the same day. Claimant further 

alleged hs was advlsed to sign ths pspsrs and they would wait unfll March 3. 

That mskes no sense. March 3. 2004, ls the date of the lnvestigstion here 

concerned. On January 13, ZgtU, there was no need for this Invesggatfon. The 

Investigation same to be onty after Clslmant Wed to follow the terms of the condltfonsl 

suspension he slgned on January 13.2004. 

The Canter has furnished sufflclent evidence of ClaImant’s culpablllty for the 

charges assessed. The dismissal is upheld by this Bosrd. 

AWARP 

Clahn denled. 

PRDER 

This Board, after consideration of the dispute identffted above, hereby orders that 

an awsrd favorable to the Clsimsnt@) not be made. 

^. .^ -- ^^^_ -..- ^, - -^.. _- 



Faga 4 Award No. 
Cass No. 267 

Robert L. Hicks, Chairman 8 Neutral Member 


