
PUBLIC LAW BOARD NO. 5850 
Award No. 

Case No. 262 

(Brotherhood of Maintenance of Way Employes 
PARTIES TO DISPUTE: 

(The Burlington Northern Santa Fe Raamad (Former 
(ATSF Railway Company) 

STATEMENT OF CLAM: 

1. The Carrier violated the Agreement on Aprii 12. 2004, when It 
terminated the Claimant, Mr. f. H. Vaklez’s, seniority purauant to a 
Lettar of Understanding Dated Juiy 13.1876, for being absent from 
work without l uthorily for mote than 6 conaecuthw days. 

2. As a consequence of the vioiation referred to In part (I), the Carrier 
shall immediateiy relwn the Ciaimant to service, remove any 
men&m of this incident from hi personal ncord, and make him 
whole for ail wages beglnning March 31.20@4. 

FINDINGS 

Upon the tiole record and ail the evkience, the Board finds that the parties 

herein are carrier and employee wimin the meaning of the Railway Lebor Act, as 

amended. Further, the Board Is duly constituted by Agreement, has jurisdiction of the 

Parties and of the subject matter, and the Parties to this dispute were given due notice of 

the hearing thereon. 

On Aptll 12, 2004, the Carrier wrote Clabnent advislng him hii seniority v/as 

termlnatad pursuant to an Agreement that provides for termination if the individual is 

abaent more than 5 working days without authority. 

The Agreement also provides that should Claimant dispute the termination, he 

could within 20 days of me data of tha termination lettar request an investigation. 

The Investigation was held on June 8, 2004. The Carrier believed that Claimant 
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dii not establish that Claimant had authotixation to be off and so advised Ciaiiant their 

deberrninatkm to termlnate his aenlority was consistent w&h the exleting Agraement 

Claimant was on an assignment working four ten hour days, Monday through 

Thursday. 

Clalmant wes off March 31, 2004, at least through April 7, 2004, the requlalfe 

number of days for Carrier to initiate termination procaadioga. 

Of ail the five day casaa that have been before thla Board, there has been no 

doubt about the unauthorixad absances, but in this case, there is some doubt 

concerning the decision of the Carrier to terminata. 

CarriMs Super&or who was the Carrkrr witness taatified that he co&i not permit 

Claimant to work on the track because of his mental state. The same ofliclai stated he 

had a conference wlth Claimant on March 31, at which time he encouraged Claimant to 

confact the EAP office and secure a mediiat leave. He also dkl advise Claimant that if he 

took the days off ha requested without a leave authorized by the EAP, Ciaimant would be 

conskiered as being off witbout autho&ation. 

Claimant admitted he knew that his absence wouki be considered as 

unauthortxed, but he took the time off anyway due to hi depresslon and hmily matters. 

Claimant testif& that as far as he knew, the EAP was only for drug and alcohol 

problems whkh he did not have, thus ha made no effort to seak a leave through them 

At this juncture, the Board wouid have sustained Claknant’s case, but then when 

evidence was provided by me Carrier showtng Claimant changed his absences as 

recorded by his Supcrvieor from unauthorixed to authorked, he was committing fraud to 

malnfaln his seniority. That act by and of Seaif cleariy shows Ciaknant ~55 fuiIy 

_^^_ - 
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cog&ant mat his absences wara not authorized. Why Claimant perpetuated thii fraud 

oniy he knows, but such an act convinces this Board mat Cari-wr’s decision to tenninata 

was in accordance with its Agreament rights to do so. 

AWARD 

Claim denied. 

This Board, after conslderatkm of me dispute Identified above, hereby orders mat 

an award favorable to me Ciaimanlfs) not be made. 

Robert L. Hicks, Chairman (L Neutral Member 

Rick 9. Wehrii, Labor Member 
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