
PUBUC LAW BOARD No. 5850 
Award No. 

Case No. 266 

(Brotherhood of Maintenance of Way Employes 
PARTIES TO DISPUTE: 

(The Burlington Northern Santa Fe Reiiroad (Former 
(ATSF Raiiway Company) 

STATEMENT OF Cr Al@: 

1. The Carrier violated the Agmement on June 2. zO[M, when it issued 
the Ciaiman& Mr. B. S. Crut, a Level*, Sgday record suspenakn 
and l-year probation for alleged vloietion of pies 1.6, and 1.13 of 
the Maintenance of Way Operating Ruies, and the removal of his 
Group 3 Cieee 1 Foreman rights for a period of one year from June 
4,2004 ta June 4.2696. 

2. Aa a cansequence of tiw vioiatkm referred to in part (l), the Carrier 
shall immediately remove any mention of thta Incident from his 
personal record, Restore- hii seniority rights. and make him whole 
for all iost weges, inciudktg any difference in pay while, his senior& 
has been wrongfu6y suspedad. 

FINDINGS 

Upon tha whole record and ail the evidence, tha Board gnds that the parties herein 

we umier and employee within the meaning of the Raihrray Labor Act as. amended. 

Further, the Board is duly constituted by Agreement, has JurBdktton Of the Par68s and 

of the subJect matter, and tJw Par&s to this diepute were given due notice of the hearing 

thereon 

in an undated letter, the Carrier wrote Ciaimant advising of an investigation being 

eatablisbed on December 11,2OQ3: 

“...for the purpose of ascertaining the fecte and determining your 
responsibility if any, in connectton with your poeslble violation of Ruiee 
1.6, 1.13 and 1.15 of the Maintenance of Way Operatktg Rube, in eiiect 
Janwry 31, 1999 as suppiemented or amended, concerning your aiieged 
feisHication of an employee’s ttme on November 7.2003, when employee 
was releaeed early due to personal emergency and paid for the full shlR In 
addition to your alleged fallure to compiy with instructions concemtng your 
releasing of BNSF etnpioyee8 under your supervklon wkhout proper 
authority prtor to the end of their ahttt on November 22,2663, while working 
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as Foreman on Swfacing gang, on tha Panhandle 8ubdiviaiq Kansas 
Diiiaion.” 

The Investigation was postponed to be hekl on March $2994. On March 6,2004. 

the investigation went through the opening uauaiiy found in ail investlgationa. Aftar 

klentlfying all participants, tha invaatigation wee again postponed until March 19,2W4, 

account ilineaa of the officer ached&d to hold the invaatigation. 

The invaatlgation was flnaily heid on May 6, 2gM. The Catir at that opening 

introducsd what they term a cormctlon latter referring to the orlginai notice of an 

investigation indkating the second ailagad violation occurred on November 21,2003, not 

Novambar 22,2003. aa contaii in the orfginai notke. 

Following the invaattgation, the Carrkr in the belief it had furnished aufficiant 

evidence of Claimant’s culpability tar the charges, asaasaad Claimant a 30 day record 

suspension and a one year’s suapansion of hia G3Cl Foreman’s rlghta effacttve at the 

close of shift on June 4,2W4. 

The Organkation challenged Carrier’s rtght to dkclpiina aatffng forth various 

reasons. First, they compiained about the Location as train tmffk did craata sounda that 

drowned out aonva maponaea in the taps that was rawrded aa inaudlbk. Thk can ba, 

and has baan in the past, a problem, but the several inaudibiea found had no aignMcant 

lmaring on the Inveatlgation. 

The second challenge was Carrier combining hvo incidents in ona notica. To this 

Board, that is not a challenge. If anythlng it ia an effort t0 conserve time and money. 

Besides, both charges wtre similar in natura. 

the Organization alao challenged the notice contanding that it was ingue, but this 

Boerd had no trouble determining v&at the charges warn baaed upon the Rula cited. 

The fourth challenge was the data the second violation ailegadiy occurmd. Rlght 
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from the flrat, the data was IRted as November 22, 2003, and was not corrected untli 

Carrier’s letter of March 9,2W4, to read November 21,2003. 

Had the Carrier not corrected the notica and opened fha inveatlgadon with the 

data of November 22,2003, and then discovemd it should have been November 21, this 

Bwrd would have dismissed the second charge, but because the investfgabion was not 

held untli May 6, 2004, the Claimant and hta repreaantative had odequa& notice of the 

correot date. Thay were not biindalded. 

The Carrler did provkk? sufficient evidenca of CMnartt’5 culpabiiity for the 

charges assessed. Spec&ally, for November 21, 2003, ha dii mieaae tha crew early 

without me OK of the Construction Roadmastar, then paki them all a fug day’s pay. 

On November 7.2003, an employea came to the Foreman with a family emergency 

problem and was excuaad early. yet the Claimant paid him a full day’s pay. 

A Foreman has deffnlte respon5ibihttea and ia paid accordingly. One 

raaponaibiilty k making out the payroll. Tha Carrier expecta the payroll to be correct 

The Foem5n has no authority to clell hours for hla crew that they did not work. Even if 

0 la on a Friday and there was no poaaibilii of that cmw to gat track and tima prior to 

their mgular quttting time. 

Every employee on the Carrier has a Supervisor he reports to and each la 

expected to react as directed. Claimant cannot, partkularly after racrlving instructlone 

not to authorlza early quits without his Supervisor agreeing thereto. This Is Claimant% 

aacond event of not complylng with inatructiona. Under the cinumatancea, this Roard 

will not dlaturb the dlaclpllne. 

AWARP 

Cialm denled. 
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This Board, after coneklwat!on of the diepute ldentifled above, hereby ordera that 

an ewerd favorabEl to me Cl#mant(s) not be mede. 

$zJ&JBti 
Robert L. Hicks, Chairmen & Neutral Member 

Rick B. Wehrll, Labor Member iliamT%ck, Can+& Member 
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