
PUBLIC LAW BOARD No. 5950

AwardNo.  293
case No. 282

(Brotherhood of Nalnte~nce  of Way Empkyea
PARTIFS  TO MPUTE:

(The Burlington Northern Sante Fe RaIlmad (Former
(ATSF Rellway  Compeny)

STATEMENT OF CLAW

1. The Carrier violated the Agreement on June 7.2tW when Cbbnrnt,  C.
D. Norris,  was dbmbeed for viobtln~  SectIon  7.4 of MM BNSF Polky
onme~ofAleohofmdDnr~,fw~l~~

2. As a coneequenca  of the vktetion referred ‘to in pert (l), the Carrier
shall lnwwdbtely  reInstate  the Clahnant’a  senblty, vacation and all
other rights  metored,  remove any mention of thb In&lent  from hb
personal rwortl, and ma&e him whole  Ibr any wagee  lost kglnnbtg
June I,2005 fowwd.

FINDINGS

Upon the whole  record and all the evidence, the Bawd ffndx that the perdee

herein am Carrier end Employee within the mea&g of UWI Reilwey lrbw Act, as

amended. Further, the Board le duly conMtuted by Agreement, hae jurkdktlon of the

Patio8 end of the subject met&r, and the Psrtbe  to thii dbpute  wem given due notke of

the heartng thereon.

Cbltnant  was off work In exceee  of ok monfhe. The Carrietis  polky requkes  a

drug and alcohol test befiwe  mtumlng to work Cbiint me echedubd  for euch e teet

on f&arch  29.2005. He appeared prompw and on hb first atbmpt to pmvlde  wffklent

urine that could he mamd ww umucwwful.

Pursuant to Rubs governing drug end l kohol Wetinn,  lf the Indlvidwd  doee not

fumbh a sample quantfty to be torted,  h&ha has three houra in whkh to do M.

Clabnant’s  tluse-hour  window commenced at 0731. From 0731 until 1090, ho
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drank approxtmately  40 ounces of IiquM. He abo vmlked around the bulkflng twke, yet

he could not, or dld not, furnish  a ruffkbnt  quantity of urine at one tbne that could be

Wd.

Claimant was referred to a doctor to determine H Cbhnant  had any physkal

l lhnentn or a shy bbdder that hindered hb ahltlty to fumbh a 8ulfkbnt  amount of urbe

that could he testi. After the doctor% examination,  the Carrbr ma advbed Claimant

did not have a medkal hnpairment  ttut would pmvent  hbn horn fumbhing  the required

amount of urine.

The Carrier then wrote Cblmant on April 14,2WS. sdvbing  an kvertigatkn  was

estnblbhed to detennlna  hb. “msponstlMty.  lf any, for ruftrslng  to pardclpate  ln mqulmd

temtlng  after b&g properly noWted....”

Following the Investigetkn,  the Cambr  on June 7, 2OOg, wrote Ctafnmnt  u

folkws, advbhg  hhn thag

*...ac a rewlt  of formal lnvestlgatkn  ,that was held on May YO, 200&
concerning your mfuul to partklpate  ln requlmd testbIg after hebtg
properfy notlfbd;  you am dbmbaed fmm wnptoyment  for vkbtkn  of
8ection 7.4 of Burtlngton Northern Santa Fe Polky on the UM of Akohol
*nd Dwm daW 8rptemkr 1.2003.”

Rurfng.  the InveatJgaWn,  CWmanls  Repreaentethre  argued  t&t the Cbkmnt dld

not refuse  to partklpate  w chsrged by the Carrier  in lta charge bttw cle just Man~ty

could not produce a suffkbnt  quantity of urine that could ba Wted.

The employee who cannot or wttl  not fumbh ruftkbnt  urine during  a thrw-hour

period is considered iMusIng to partkipate  in the drug tnsting; unba& of course, them

exbta a medical rearron why R could not he accornpliihed.

The on-property handling of the claim on Cbbtant’s hehatf argued Claimant  did
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not refuss  to partklpete  and challenged the medkzal  find- of no phyekel knpamnt.

arguing the doctor who performed the phyekal  and found nothkrg, dld sn Inadsguats

phyekal.

This Board will not challenge the medkal doctor’s ffndlnge.

To thb Board, the tem~lnadon  of Cblmant’e  empbymant  and eenkrlty me fully

juetlfbd pureuent to terms and condltkme  of lb Drug and Akohd POlky.

The dbclpline will not be chalbnged.

WA=!

Cbhl dellbd.

thb Roerd. after conslderatfon  of ths dispute IdenUlbd alive, hereby orden that

an award  favor&b to the Cbknent@)  not be made.

Robott  L. Hkke, Chekman 6 Neutral Member

/ -.‘?A, f&Q
A..

Riclc  6. Wehrli,  Labor  Msmtmr


