PUBLIC LAW BOARD NO. 5850

Award No. 295
Case No. 298

(Brotherhood of Malntenance of Way Employes

(The Burlington Northern S8anta Fe Rallroad {(Formar
{ATSF Railway Company)

STATEMENT OF CLAIM:

1. The Carrier violated the Agreement on January 26, 2008 when
Claimant, 8. Castanada, was terminated for being absent without

authority more than 5 days pursuant to Letter of Underastanding dated
July 13, 1976; and

2.  As a consequencs of the viclation referred to In part 1 the Carvier shall
immediately return the Claimant to service with sendority, vacation and
all other rights unimpalred, remove any mention of this incident from
Claimant's persona! record, and make Clamant whole for ail tims lost
commencing April 10, 2006,

FINDINGS

Upon the whole record and all the svidence, the Board finds that the parties
hereln are Carrier and Employse within the meaning of the Rallwey Labor Act, aw
amended. Further, the Board Is duly constituted by Agresment, has jurtadiction of the
Partles and of the subject matier, and the Partles to this dispute were given dus notice of
the hesring thereon,

On Januery 28, 2008, the Carrier wrote Clalmsnt as follows:

"This is to advise yau.- effactive this date your seniority and employment

with the BNSF Railway Company Is hereby terminated pursuant to the

provisions of Letter of Underatanding dated July 13, 1876, for being absant

without proper authority for more than five (5) consecutive work days

beginning January 16, 2008, and forward,

i you dispute the action taken hereinabove you may if you desire, request
o be given an Investigation under the provisions of Rule 12 of the current
agrasient.  Such request for iInvestigation must be made to this office at
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the address noted below within twsniy (20} catendar days from the date of
this notice.”

Clalmant timely requestsd an Investigation but did not attend.

Since Clalmant requestsd the hesring, which was his opportunity to refute Carvier
charges of bsing absent In excess of five consecutive working days but chose not to
attend, Carrier's charges want unchalienged. Under thess clrcumstances, the dismissal
by Carrier of Claimant was clearly In accordance with an existing Latier of Agreement

betwaen the parties.

AWARD
Clabm denlsd,
ORDER
This Board, after consideration of the dispute identified above, hersby orders that |

an award favorable to the Clalmant{s) not be made.
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David D. Tanner, Labor Membar Samantha Rogers, Carrier Mgmber
Dated: (7 /CQ [ / 20077




