PUBLIC LAW BOARD NO. 5850

Award No, 292
Case No, 208

{Brotherhood of Malntensnce of Way Empluyqs

PARTIES TO DISPY TE:

(The Buriington Northern Santa Fe Ralirosd (Former
(ATSF Raifway Company)

STATEMENT OF CLAIM:

1. The Carrier violated the Agraement on November 8, 2008 when
Clatmant, J. C, Hecker, was dismisaad for a violation of Maintenance of
Way Operating Ruls 1.8 when he failed to comply with instructions

from the EAP Manager, and the conditions of his conditional
suspsnsion; ang

2. As a consequsnce of the viclation raferred to in part 1 the Carrier shall
immediately retum the Claimant to sarvice with seniority, vacation and
all other rights unimpaired, remove any mention of this incident from

Claimant's parsonal récord, and make Clamsnt whole for all time lost
commencing November 8, 2006.

FINDINGS

Upon the whols record and all the evidence, the Board finds that the parties
herein are Cawrler and Employee within the meaning of the Rn'ihwy Labor Act, as
amended. Further, the Board s duly constituted by Agreement, has jurlsdiction of the
Parties and of the subject mattsr, and the Parties to this dispute were given due notice of
the hearing thereon. |

On October 10, 20085, the Carrier wrote Cizimant advising him that an Investigation
was being scheduled:

"...for the purposs of ascertaining the facts and circumatances concerning

your fallure to comply with the guldelines of the Walver you signed on May

8, 2008 and failure to comply with inatructions of the Employes Assistance

Manager regarding treatment and education for substance abuse.

Arrange for representative and/or witnessas, if desired, in sccordance with
governing provisions of pravalling scheduls rulos.
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This is to adviss you that you are being withheld from service pending
resuits of the investigation....”

On November 6, 2008, the Carrier wrots Claimant agvising him his "senlorily and
employment with the Burlington Northern Santa Fe Rallway Company (s hereby
tsrminated effective the date of this letter...."

On April 21, 2005, Clatimant tested positive for prohibited drugs, walved his rights
to an Investigation and agreed to follow the instructions of the EAP perggnne!. Az
directad, Ciaimant did entar a drug rehabilitation program but received an unsatisfactory
report when he falled to compists the program. |

Hacause he violated the terme of his conditional suspansion, the Carrler set up
the Investigation refarrad to in the start of this Award.

A review of the transcript finds Clalmant admiting he did not foilow the
instructions of the Medical & Environmental Hoalth Department.

The burden of preof in disciplinary cases I8 upon the shoulders of the Carrer, but
when Claimant admitted he t%id_ not foliow the instructions, the burden of proof was
Clearly established. Claimant pleads for one more chance, but because of his behavior
this time, the plea will ba denied.

AWARD

Claim denled.

QRDER

This Board, after considerstion of the dispute ldentified above, hereby ordsrs that
an award favorable to the Clalmant(s) hot be made.
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