PUBLIC LAW BOARD NO. 5850

Awnard No.
Casa No. 318
{Brotherhood of Maintenance of Way Employes
PARTIES YO DISPUTE:
{The Burlington Northern Santa Fe Rallroad (Formaer
{ATSF Raflway Company)
STATEMENT OF GLAIM:

1. The Carrier violated the Agreement when Clabnant, 4.0, Campbell
was denled senlority and compensation for any and all wages
beginning November 1, 2006 due to dismissal for alieged sxcessive
absences. The Claimant allsgedly was abhzant without approval for
more than & days per Appendix 11, Carrier dismiszed the Cinimant
impropariy. The Claimant was granied #n unjust treatment hearng
per Rule 13, and Carrier did not rexpond to hearing per Rule 13, and
Carrior did not respond to hearing docision timely.

2. As a consedquence of the viotation referred to in part 1 the Carrier
shall immodiately retum the Cliaimant to service with senlority,
vacation and all other rights unimpaired, remove any mention of this

incident from Clalmant's pergonal record, and make Claimant whole
for all ime ost commencing November 1, 2008.

EINDINGE

Upon the whole record and all the evidence, the Bosrd finds that the parties
herein are Carrior and Employes within the msaning of tha Raitway Labor Act, as
amonded. Further, the Board s duly constituted by Agreement, has jurisdiction of the
Partias and of tha subject matter, and the Parties to this dispute were given due notice of
the hearing thereon.

On November 1, 2008, the Carrer wrote Claimant as follows:

“This is to advise you, effective thia date your senjority and employment

with the BNSF Railway Company is heroby terminated pursusnt to the

provistons of Latter of Understanding dated July 13, 1978, for being absent

without proper authority for more than five {5) consecutive work days
beginning October 2, 2006, and forward,



Page 2 Award No.
Cans No, 318

If you disputs the action taken hersinabove you may if you desire request
to be given an investigation undar the provisions of Rule 13 of the current
agreement.  Such request for Investigation must he made to this office at
the address noted below within twanty (20) calendar days from the date of
this notice,”

On November 17, 2006, Claimant’'s Repregantative raxponded as follows:

“The System Committee of the Brotherhood Maintonance of Way Employes
Divigion, on behatf of Joe D, Campbell (EID® 7439821) respectiully request,
pursuant to the provizions of Rule 13{l) of the Agreement, an unjust
treatment hoaring. Mr. Cempbell was dismiased from ssrvice from the
Carrler, by lotter dated Novomber 1, 2006, as & result of being absont
without authority for more than five (5) consscutive work days beglnning
Cetaber 2, 2006.

Pleane contact our ofiice sa that a mutuai time and date can be arranged
for this hearing.”

Aftar geveral mutually agreed to postponoments, the hearing was held on January
30, 2007,

Rule 13(l) reads as follows:

131} - Unjust Treatment. An employes who fouls he has been unjustly

treated may request a conference through his Genarsl Chalrman. The

request must bo submitted to the Division Superintendent In writing by his

Genaral Chainnan within twenty {20) days of the causs of complaint and

must set forth the dotails for the compiaint. During the conferenca the
employee may be assisted by his duly accredited represantative, at which

time an sffort will be mads to disposs of the compiaint based upon the

facts and arguments presantad. if the complaint is left unresolved, it may

be handlod as a claim or grisvance under the provisiona of Ruls 14,
Rule 14 is the Tima Limit on Clalms Rule,

The Carrier, after the unjust treatment hearing, lssued no decision as to the
credibility of Claimant's reasons for being sbsent without authority {to which he
admitted to in the hearing).

The Organization cited Rule 13{z) as being violated, however, that portion of Rule
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13 pertains to othar than an unjust treatment hearing.

This Board doaes not sncourage the Carrier to not respordd to unjust treatmont
hearings. A simple response would suffice and would efiminate extra handling and
arguments that are now prasent In thia casa.

Undor Rule 14, the clalm mus?t be filad within 60 days from the date of occurrence.
If no responae is fumished following the unjust treatmant hearing, then whan would the
tima limits begin for clalm handling, at 60 days, 90 days or 180 days from the date of the
hearing, or is the data of the hearing the atart of the claim and within 60 days thersafter
the ciaim must be filed? Thae right to terminate i an unauthorized absence is In excoss
of fiva consacutive work days I3 a good rule that protacts both sides of the table,

In this tnstance, the cluim was timely filed. The matter of not furnishing a copy of
the transcript to the Crpanization Is not & part of the unjust treatmant outtined 1n 13(1)
but agaln, to not fumish a copy only adds to the arguments and can add pages to a
matter that is simple. Ciaimant was off in excess of five consecutive working days and
readily admitted he naver scught authorization. it should be a cut and dried case,

This Board doss find that the Carrier's handiing of this matter is somewhat
arbitrary but not in viplation of any Agreement Rule.

AWARD
Claim danied
ORDE
This Board, after consideration of the dispute ldentifled above, hareby orders that

an award favorable to the Claimant{g) not ba made.
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K

Robert {.. Hicks, Chalrman & Nsttral Momber

SN/sVes

David 0. Tanner, For the Employves

Dated: &S GQOQS

Samantha Rogers, For



