PUBLIC LAW BOARD NO 5850

Award No.
Case No. 92
‘ (Brotherhood of Maintenance of Way Employas
PARTIES TO DISPUTE:
o {The Burlington Northern Santa Fe Rajlroad
STATEMENT OF CLAIM;
1, The Carriar violated the Agreement when on February 8, 1888, the

Carrier dismissed Mr. H. Payton for allegedly violation of Rules $-28.13
and 8-28.14 of the Safety rules and General Responsibilities for All
Employees, effective March 1, 1097, in connection with being absent
without proper authority for meore than five (5} consecutive work days
beginning December 28, 30, January 2, 5, 6 and 7, 1998 forward.

Z, As a consequenca of the Carrier's violation referred to above, Claimant's
seniority shall be restored, he shall be paid for all wages lost and
discipline shall be removed from his regord.

FINDINGS

Upon the whole record and all the evidence, the Board finds that the parties harein are
sarrier and employee within the meaning of the Railway Labor Act, as amended, Further, the
Board is duly constituted by Agreement, has Jurisdiction of the Parties and of the subject
matter, and the Parties to this disputa were glven due notice of the hearing thereon.

Claimant’s senlority was terminated pursuant to a Letter of Understanding dated July
13, 1876, for being absent wlthout proper authority for mora than five (§) consscutive work
days.

Pursuant to that undarstanding, the Carriar stimply writes Its termination letter and, as
also provided for in the Letter of Understanding, should the recipient of such letter protast tha
termination, there {8 a twenty day window to request an Investigation. Usually thege
Investigations offer the recipient one last chance to salvage his career by offering evidence

that his absences were authorized or that he was in such a dilemma that he could not reach

anyons in authority to sscure permission to ba off. The burden of proof, usually the
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respansibllity of the Carrier in discipiinary f‘rearings, shifts to the Claimant in this type of
Investigation,

This case is somewhat differsaf In that Claimant, according tOFﬂ'IQ Carrier, failed to
dmely and properly request an extension ta his leave by furnishing a statement from his
dcctor ab he was instructed to do. Whean Claimant did not furnish the required statement, the
Carriar wroto the terminaticn letter,

Claimant suffered an on-duty injury In 1880, and has not worked singe. In 1384,
Claimant furnished 4 doctor's statemant stating he was 1o be returned to service as soon as
possible. Al this Juncture, the paper trail ceases to exist. It appaars to this Board tha.
ajthough Slaimant has requested the izaves in his own behalf, he has dong so slhee 1684, only
at the Carrter's advice that he should to protect his seniorify. Claimant, apparenfly, has taan
medicaily disqualified by the Carrler, if there is any other reason for not acting upon
Claimant’s statement of weil being in 1984, it has not been made part of this record.

if Claimant has been madiceally disqualified by the Carrier, then surely he cannet be held
rasponsible for a failure to appiy for extensions to his leave, Qn the othar hand, If Claimant
initiated the requast for a leave, which was granted by the Carrier, then he dees have the
obligation to seek timely proper leave extensions.

However, wiih the record before this Board it is evident that Claimant’'s absence has
been authorized by the Medicai Department whan they did not act upon his 1984 cartification
of fitness to return to service, Under this scenario, his absences have been authorized. 7

Claimant’s seniority 15 to be reinstated, Claimant’s return to service is, howaver,

cantingant upon medlcal cartifleation to determine if he is of sufficiant nhysical well being to

rasume fuli duty. There Is no pay for time lost,
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AWARD

Clalm sustained in accordance with the Findings.

ORDER
This Board, after conslderation of the dispute identified above, hereby orders that an
award fayvorable to the Claimant(s) be made, The Carrier is ordered to make the award

effective on or before 30 days following the date the award is adopted.

[ be P Mrelon,

Robert L, Hicks, Chaifman & Neutral Member

/AN A

Rlck B. Wehrll, Labor Member

Dated: My pmlar 3, (SS9

Thomas M. Rohling. Carrieg/Member



