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STATEMENT OF CLATIM:

Claim of Conductor 0. R. Lutjemeier {or reingstatemen: to
service with all rights unimpaired and with pay for 211 rime lest,
including payment for &ll wage equivalenss to which esntikled, with
a1l inzurance benefits and any monetary losg for such coverage
while improparly disciplined.

FINDINGS AND CQPINION

the Carrietr and the Employees involved in chis disputes are

respectivaly Carrvier and Employees within the meaning of the

.%ailway Laboyr Act, as amended. ©Phis Board has jurisdiction of the
tispute here involved,

The parries to this dispute were given dus notice of hesaring
therenn.

the dispube here iﬁvcivgs an allegation that cvlaimant pagsed
a signal displaying stop indication at approximately 1348 on aprii
7. 1895,

In presencing the disputeg to this Board, the Organization has
argusd there was a procedural errvor in that it fontends the officar
who conducted the investigaticn had predecarmined cleimant s guilt

" when he allegedly phrased certalin guesticns g0 23 Lo SACUr® ANSWETrS
he desired rather than merely asking qQuestions to establish the

factes surrcunding the incident,

The Brard has thoroughly reviewad the rranscripk of nearing,
and while it is true the Hearing Gfficer did ask certain laading
quescions during presentation of technital svidence, we do not
believe he excseded the bounds of nis authoriyy, conseguantly, we
aust overrule the argument presented by tha OGrganizaticn that
¢claimang did pot receive a faly and impartial hearing.
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. when we lcai:‘ at £ha evidence produced at the investigation,
thare is doubt raised as to whether or not sufficient evidente wasz

»
1
nroduced to find elaimant cauilty nf the chartoose broooshs = ainsr
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him,

Claimant here was charged with pas.sl g & s;grld}. ﬁlbylaylk’;q
stop indication. DJuring the coursa of the invasticatbion ¢laimant
testified that nhe actually cliimbed up on the URLL Lo sscure the
best view pessihlie of this parcticular signal and ha ssates that
such signal was "a high flashing red.? The angineer testified thas
he saw claimant going up the ladder and crossing over ko view the
signal on the opposits side before clajimant gave him the back-up
signal. The engineey likewise testified thar aftar he stopoaed Lhe
moverent and then procesded back through the signal, afroer
receiving instructions from the S§TO to do 8o, he physically went
ovaer and looked cut the Fireman's side o observe the sigrnal and
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puring che courss of the investigation Carrvier did not produce
any substantial evidence te disprove the statement of claimant that
the signal was flashing red {stop and proceed) at the time this
incident ocgurred. There was an interpretation of the CAD printout
by a Signal sSupervisor, however, this witnesgs testified that it was
noes possible for the Lwe movements fnvelved to be accepred at the
same time, Yyet the CaD printeut Indicates that claiment passsed
‘,19;@1 MHee, 4 ar least 13 ssconds before anocher unit was permittaed
Wiy signai No. 14 to entar the area. IF, ag the Signal Superviscr
ceskified, the sighal system would nob permit the wo movemenks Lo
be accepted at the same time, then Signél No. 14 should have shown
a SLop aspect v»‘:ran Elaimant s unit passed Signal Mo, §. Based upon
thig informaticon from the Signal Supervisor, there is merit Lo the
Argwsent presented by the Organization that there is a guestion
abhturt the reiiebility of the sianal system in this instancs.

Desplite the technical aspect of the {AD printout ard in light
of the testimony above referred to, the resord is barren of any
physical evidence to disprove the startement of ¢laimant that he
acted corrackly when he stopped his movement and than proveeded
through & flashing red signal. His testimony is supparted in tha
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Carrier has argqued bhefore this Board that it dis the duty of
the trier of facts o weigh aml resolve conflicting teskimony, and
this Board does not disagree with this concept. Here., however,
there is no eonflict in pestimony--both claimant and Bis enginesrs
regrified it was 2 flashing red mignal angd Carrier has 1ot produced
anyone who viewed the signal to testify %o the contrary,
Considering the seriousness of thig allegad cffense, the Board is
lgfr rp wonder why fCarrier did not send someone tg the location ko
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.lcck at the sig*zals to determine 1€ there was a malfunction.
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. Claimsnt in this case is an emplovee with over 25 years of
service, and Gasically be has an gxceilent recsrd. As a4 long term

employes, the Board believes hils testimeny should have been given
more credence than that allowed by che Hearing Gfficer, His record
shows that the only discipline administered during hls career was
the assessment of 3¢ demegrits in 1977 for not being available for
call, and then & 3¢ day suspension (Level 4 under UPGRADE} for
passing a red light on November 3, (%94,

It wgs actwally the Level 4 digcipline in Novembser 19%4 which.
when ooupled with the Level 4 discipling assessed in the instant
case, which resulted in raising the discipline co Leval 5r that is,
permanent dismissal frem seyvice., While the UPGRARE Risciplines
Policy looks st the discipline assessed during tha pracedlng 36
month perisd, it does not look at or take inte considerstion 2 long
and basically troukle frze carepr suclh &s cthat prodoced by

claimant.

Afrer 2 complete and Ehovough review of the enctirvre record
before us, it is our opinion that Carrier d4id not prove wirh
gubstantial svidence that ¢laimant was gullt:y of passing 3 signal
displaying a stop indication on the date in question. Under the
eircumstances hig dismissgl from $efvice sannct be vphald.

. AWARLF

Claim sustained. Carrier is instructed Lo comply with this
award within 30 days of che date hogreof.
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