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UNION PACIPIC RAILROAD CO. t 

jfj'FlfATi3MrNT OF CLAlZMr 

Claim af Cu~3uctor ;I. E. ae.l.1 for removaX. of OPGmE Levsl 2 
from his persOna record with pay for all time lost, including time 
spent. atxending thf2 bwestlgat ion, anb payment for al.1 wage 
eqGvaZents t# which entitled, witi all 1nmrance benefits and any 
monetary loss fax such coverage while improperly disclplffiad. and 
c&&n of Brakeman E. Romlguiere for reinstatement ta service and 
ramova of UPGPJBE Level 2 (rtaSUl,t~3Ig in LeveJ. Sj frOmhi. personal 
record with pay fbr all time lost, inclu&fng time spent attending 
t.h.he iwe~tigbtion, and patywlrt Ear all w2ige equivalents co w%fcfl 

0 
entitled. wirh all insurance beneffts and anp monetary lass fox 
such coverage '&ti.Lft impz'opetly disciplined. 

FXNIXNGS AHI3 OPIrJ’fCIN 

The Carrfer and the l?n~luy~cs involved in this B'lqiuut;e are 
323spectively Carrier ana mpiaye& within the meaning of the 
Railway Labor Act, BS anmuied. This Board has jurisdlctioe o-f the 
dispute here involved. I 

Thk? pi?irC~ttS tG this d.iS~ntre WeYE &VW? i%ll@ EGtiCEt Of hS%rirtg 
thereon. 

Claimants were summOned fOr farmal invcstigatian On a charge 
that they *allegedly failed to perfOrm propar air bxake test as 
required' on AgrlI.9, 1998. FOlLowFr&g the investipatfon Carrier 
found ciaimdnts at fault ar.b assessed Leval 2 discigline unaef the 
UPmE DisGip~bX? PO?oTicY. The Level 2 discipltie assessed 
C:aimbnt Rc;miguiero was raised to Level J ~dianlissal from service) 
based on an assartetl rtaplication Of the progressive discipline 
prurcdutcs SCt forth in ths discigliae po&i,cy. 

The Organization has r?xiseti seve~aal alleged procedural f%rturS 
w&i.& hbe Baard mu8t examine before ltmkirg at the merit:n of t&is 

TIM alleged procedural errOrs are briefly aescribecl ast 



1. Claimants were drnior? a fai..r and i~~parttal 
heaging in t&as Carrier failed t4 call all ma%%rial 
witnnSsG6 t.3 tesitify. 

2- There Is evi&?nc~ thatl tzlaimant& wire prejudged 
iri that discipline was essesred before the officer 
issu*ng 5uch diucip:inc n?"~it%fea the tnrrSCripG of 
hearing. 

3. Carrier violat& the Waiver 4E Bearing hgree?lh$nt 
zr, effecr: between ttle parties. 

Issue No. 1 abuve canmt be deEnre& a: procedural error in titat 
them is t1o phasing; the r@ueated witness g~sssssed relevant at 
flEicarfal infomatiun. IAWrrfor~, the itrgument concerning this 
alteged procedural errce is overruled. 

fS8U8 N5. 2 is a ma8 serious aif%qation in chat rhe hearing 
was Conducted in Las Vegas, W, 0x1 April 27, 3999. The Hearing 
Offiser wE$s M. E. TttInXGm. %%e Organizai:Im pointrs out that: t&e 
transcripr of hearing was prepared in Glenwood, Lom, on May 6, 
199&, whereas the letters. findfng claimnts af fault Were issued in 

0 

LOS ~npeiks, CA, on rhe same date--Kay 5, 1998. 'i?he Orqafiization 
~UXZI notes that bhe letter6 finding claimants at fault and 
assessing disciplfnewere written by Carrler4s General Manager Jeff 
f vmhaerl--not by the Carrier officer who mxkrea we 
iitvsstiga tion. The Orqanfzatidn argues t&t this evidm4e clearly 
suglptts its positicln that claimtncs wem prajudged an& therefurs 
were nor atcotdad the fair and iq&rtial invest&at&on guarantee.sf 
by the gouemlng rule. 

The i%M!d Wilt here n4t-Z that the Issue 4E rendering if 
decision in advance of reviewktifig the tthzcripf is nay a new one on 
this property- LLn facL, it is an iseue which bils been ruled upon 
on numerous mxasionfr. For example, property Award No. 74, issue& 
by p&l&z mw Boar& No. 6897, held: 

*First, it IS apparent that the hearing oEELcer why 
d+xtermined the quiLt or innocence of the c%eimant cxmld 
not have reviewed the evidence sim.ze he bid nay have the 
transcript at the time that he LsSu%d his letter af 
discipline, withhia comzlue~onthat c&aimantwas grri1ty. 
mis, in itself. Is sufficiently egregious to warrant 
that the claim be sustafned.n 



Award NO. 331 

During oral presentstidn of the dispute to this Board Carrier 
skated that ir is now possible to E-Mail th@ transcript from the 
pt?iIE of TeCeipC hy Carrier Co the locarian of the officer who 
rendered the decieion. We mukit here nwte, how,\v%r. that no 
evidence uaS submitted to YerlPY that this 114 page transcript, 
pfus sxbibits, had actuafly been transmftccd by E-Mall. 

Xn reviewing the evidence submitted fn this dispute, the Board 
rides that in his L3&?r aat& August 24, 2998, appealing the 
decision of earrier*s Superintendent arrd General Manager. the 
General Cbafrrmn clearly stated therein tha.t, ~‘Pilzd.lly, the 
discipline xv%% prematurely issued in La% Veqae on the same date the 
transcript was cezmgxlatcd in. Iwa." It i% the opiaiun of this Board 
that when this Issue was raised in August, Cattier could well have 
put the issue to rwt by offering avidefice that the tigil$cripc had 
been sent via E-Xail, however, it diq not do SD and the Board is 
now left with dxiding whether c?r WE carrier's Goneral Naon~er 
rendered his decisions withaut first teviewing the transcript of 
hearing. 

Absence any evidence to the contrarYI and based on rhc facts 
of record be&n-~ the B~ati, it $6 the finding of this Bbaf"d that 
there is considerable n&exit to this Crqaniratian objection and we 
f&w find that when the decision finding claimants at fault and 
assessing discipliile was rendered prior to a review of the 
transcript it was an aprerJY,ous erfQfr suffident, ta warrant a 
ruling that olain%ntS did not secur4 the fair sni3 &npartial hearinq 
quarantsedby the nqrecment; i.e., the Carrier Officsrwho rendered 
the decision prejudged claimanra'in that be had no firsthand 
krlwledge of the prr>ceeding.% prior to rendetinq the declsians. 

With respect Cc ISsue NO. 3 XaLa.ed by t2-1e Urganitatiun 
concerning alleged violatSon of the waiver of Hearing Agreement, 
the record befcxe this Roard is clear that Claimant Romiquiere was 
issued a notice of proposal discipline. in accordance with the 
waiver of iifearing Aqrcemcnt, and such notice fSx4ti the reqllired 
discipline at Levsl 4. The waiver uf Hearing Agreement is &peciflc 
in its requirements that if disciplirle is assessed following a 
farmaf hearing, such diSCiglin@ nshall not exc%%d that originally 
proposed. I* l'ncreaslnq &ha disciglfnc from tti% offered Level U to 
Ijevel 5 after the bearing was held was not in accordan@e with this 
agraemezt pravisfon. Du~inq the 0+alpre!sentation of thi% dispute 
Carrier objected to inclusion of this issue c%ntendSnq that it was 
not on% raissd during handlinq of thi% maCCer 0~3 the property. The 
Byrd must. note, hOWeV%r, that the Porraoffer&nq Level 4 dfsGipline 
was issued to claimant by a &rrier Ufffcef. and the de~i6ion to 
rafse this to Leve;l 5, folkwing the fnvestfqatfon, w88 also made 
by a carrlter Officer. Thezx!fore, the matter was known to CarHer 
during local handlfnq and ft cannot nbvtbe successfully argue~I that 
ch.&s was neti argument before this Board. 



AWARD 

Carrict is fnnrructef¶ fn Camply with tki,S 
the date hereof. 

c2rrier i%emher 

A. 


