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STATEMENT OF CLAIM:

Claim of Conductor J. E. Bell f0or removal of UPGRADE Lewgl 2
from his personal rgcord with pay for all time logt, including time
spent. attending tha Iinvestigation, and payment for all wage
equivalents to which entitled, with all insurance benefits and any
menetaxy Loss for such coverage while improperly disciplined, and
claim of Brakeman E. Romiguiere for reinstatement to service and
removal of UPGRADE Level 2 (resulting in Level B) from his perscnal
record with pay for all time lost, including time spent attending
the investigation, and payment £for all wage equivalents 1o whiah
entitled, with ail iosurance benefits and any wonetary loss for
such coverage while improperly disciplined.

FINDINRGS PINION

The Carrier and the Brployees invelved in thig dispute are
respectively Carrier and Employeés within the meaning of the
Railway Labor 30t, 4% amnended. 7This Bpoard has jurisdiction of the
dispute here involved. !

The parties o this dispute were given due nobice of hesaring
theredsn.

Claimants were summoned for formal investigation on a charge
thar thesy "allegedly failed toc perform proper alr brake test as
required® on April 9. 319%8. Pollowing the investigation Carrier
found clalmants at Fault and azsessed Level 2 digcipling under the
UEGRADE Discipline policy. The Level 2 discipline assessed
Slaimant Romiguiere was relsed Lo Level 5 {dismissal from service)
based on an asserted application of the progressive discipline
procedures seb forth in the discilpline policy.

The Organization has raised several alleged procedural sryors
which the Board must examine before looking atr the merits of this
dispute. Tha alleged procedursl errsrs are briefly described ags
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1. Claimant$ were denied & fair and impartial
hearing in that Carpier failed o cmil 2ll material
witnessaes to Lestify.

2. There is evidence that claimants wore prejudged
in thar discipline was assessed before the officer
isguing such 4dAiscipline raviewsd he transeript of
hearing.

3. Carrier violated the Walver of Hearing Agreement
in effect between the parcgies.

Issue No. 1 above cannob be deemed & procedural error in that
there ig ne showing the regquested witness posseesed relevant or
matirial information., therefore, the argument concerning this
alieged procedural error is overruled,

Igssue No. 2 is & more serious allegation in that the hearing
wag conducted in Las Vegas, NV, on April 27, 1%38. The Hearing
Officer was W. E. Thuzman. ¥the Organization points ocur that the
transcript of hearing was prepared in Glenwood,; Iowa, on May &,
1598, whereas the letters finding claimanecs at fault were issued in
Los angeles, CA. on the gane date--May §, 1998. The Organization
&ls0 notes Lthat the letrers finding claimapnpts at fault and
assessing dirgcipline were written by Carrieris Ceneral Manager Jeff
L. Verhazl--mot by the Carrier Officer who conducted the
investigation. The Organization argues that this gvidence clearly
supports its position that claimants wers praejudged and therefore
wera net accorded the fair and imparcial ianvestigation guarantead
by ths gowerning rule,

The EBEoard will here note that the issue of rendering &
decision in advance of reviewing the Lraascript is not & new one on
this property. In faclh, it ig an issue which has been ruled upon
OIl uUMmerous ococasions. For exspple, property Award No. 74, issued
by Public Law Board NKo. 4897, held:

*First, it 1is apparent that the hearing cfficer who
datermined the guilt or innocence of the claimant could
not have reviewed the svidence since he did nob have the
transcript at the time that he lssued his letter of
discipliine, with hig <¢onclusion that ¢laimant was guilty.
This, in itself, is sufficlently egregious to warrant
that the claim be sustained.® A

Sepe alsg Awards Neos. 73, 88 and 90 of Publi¢ Law Board Na.
4897, Aaward No. 57 of public Law Board Ne. 5390, as well as prior

.award Ho. 23 of this Board.
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During oral presentaticn of the dispuke te this Board Carrier
stated that it is now possible o E-Mail the transcrips from ehe
poinr of receipt hy Carrisr o the locavion of the officer who
rendered the decision. we must here note, howevaer, thar no
evidence was submitred to verify that this 114 page transcripe.
plus exhikits, had actually been transmitred py E-Mail.

in reviewing the evidence submitted in this dispube,. the Hoard
notes that in hig letter dated August 24, 19%8, appealing the
decision ©f Carrier's Superintendent and General Manmager, tha
General Chafrman colearly stated therein that., "Finally., tha
discipline was prematurely issuved in Las Vegas on the same date the
transceript was ¢completed in Iowa.t Xk 48 the opinion of this Boarg
that when this issue was raised in Avgust, Carrier could well have
put the issue $o rest by offering avidence thal the sraassoript had
been sent via B-¥ail, however, it 4ig not 40 so and the Board is
now left with deciding whether or not Carrier's General Manddger
rendered his decisions without first reviewing the transcripr of
hearitdg.

Absence any evidence to the contrary. and based on the facts
of record before the Board, it is the finding of this Bosrd that
there is considerable merxit to this Organization cbjection and we
row find that when the decision [inding c¢laimants at fault and
assessing discipline was rendered prior to a review of the
cranseript it was an egreqgious error, sufficient to warrant a
ruling that ¢laiments did not securs the falrxr and impartial hearing
guarantaad Dy the agreement: i.e., the Carrier ¢fficer who renderead
the decision prejudged claimanks "in thab he had ne fFfirsthand
knowledge Of tha procsedings prior to rendering the declsions.

With respect Lo Issue No. 3 raised by the Organizaticon
concerning alleged violation of the Walver of Hearing Agreement,
the record before this Board is glear that Claimant Romiguiers was
issued & wnotice of proposed disciplins, in accovdance with the
Waiver of Hearing Agreement, and such nuctice filxed the required
discipline at Level 4. The Waiver of Hearing Agreement is specific
in its requirements that if discipline is asseszsed following &
formai hearing, such discipline *shall not eXxcead thak originally
proposed.* Increasing the discipline from the offered Level 4 to
Level 5 after the hearing was held was not in accordance with this
agraement provision. During the oral presentatisn of this digpute
carrier obiected to Inclusion of this issue contending that it was
not one raised during handling of this macter on the property. The
Board must note, however, that the Porm offering Level 4 discipline
was issued to claiment by a Carriey Qfficer, and the decision to
rafige this ta Level 5, following the investigation., wag also made
by & Carrier Officer. %Therefore, the matter wasg kuown ¢o Carrier
during local handling and it cannot now he successfully argued that
this was new argument before this Board.
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Fased on the findings of this Board as get forth above; i.e.,
cialmants did not receive 3 failr and Impartizl investigation in
that. their culpability was prejudged, the claim herve hefore the
Bo@;ﬁ must be sugtained and the disclpline asgesged must be set
aside.

AWARD

Ciaim sustalined. Carrier ig instructed rto comply with this
award within 30 days of che date hereof.

F. T. ~ Neutral CRairman

V¢

D. Gonzale carrier Member

3

A. Martin, Emploves Member

.Award date_fAprie [3, 1999




