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Statement of Claim: 

Claim of Illinois Division Engineer B. 1. Lane for pay for all time 
lost while being withheld from service from the Burlington Northern Santa 
Fe Railway Company while serving a forty-five day suspension including 
pay for time lost while attending the formal investigation and that Mr. 
Lane’s pexsonal record be expunged of any mention of the incident of 
Dtxenlbcr22.1994. 

JUNDINGS: 

Public Law Board No. 6041. upon the whole n&d and all of the evidence, linds 
sad holds that the Employee(s) and the Carrier are employeeand carrier within the meaning 
of the Railway Labor Act, as amended; and. that the Board has jurisdiction over the 
dispute(s) herein; and, that the parties to the dispute(s) were given due notice of the hearing 
lhereon and did participate therein. 

E@ineerB. I. Laneappeared before the Board when this matterwas considered. 

On December 22. 1994. Illinois Division Enginev B. 1. Lane was a member of s 
tbreeman crew OperatingTrain C-CHYUCl-22 between Fort Madison, Iowa and Chicago, 
Illinois. when. in the vicinity of MilePost !57. they passed a yellow flag on the North Main 
track’ without reducing speed to IO miles per hours. a~ required by the rules. At the time 
the train was being operated by a student engineer, with Claimant working as an instructor. 

I Ibat had been placed there by Carrieiofficisls conducting an efficiency test. 
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The crew was cited to attend a joint investigation, that Carrier also indicated would serve as 
sn Engineer Certification rexocation hearing in compliance with 49CFR240. Following Ihe 
investigationlrevcxation hearing all threecrew members were visited with Level 5 - 45 day 
suspension. The engineer trainee also had his Locomotive Engineer Cettification revoked. 

The Organization has appealed Claimant’s suspension 10 this Board on a vsriety of 
grounds, both procedural and substantive. .But. mainly it argues that at the time that Train 
C-CHYUC1-22 parsed the yellow nag, it was foggy, with nearly zero visibility. 
Furthermore, tbe Crgsnization notes that the locomotive Engineer Review Board, in an 
order issued on July 19, 19%. found that Carrier’s decision to revoke the student 
engineer’s certificatioa was impmper because “the particular test ATSF conducted, was 
unnxsonable and unfair based upon a totality of the circumstances.” 

In response the Carrier argues that the Board should not be influenced by the 
decision of the Locomotive Engineer Review Board because that decision involved a 
student engineer and our decision involves a pmmotcd Engineer. Also. our case involves 
the applicationof standards associated wilh the Collective Bargaining Agreemcnl. white the 
Review Board dccisicn does nor. their standards being outside our jurisdiction. Carrier 
insists that the. test was conducted pmperty and that Claimant should have noticed the flag 
and alerted the Student Engineer to reduce speed. That he did no! was a violation cf 
Carrier’s Rules, discipline was warranted. and the suspension imposed was consistent wilh 
Csrriex’s discipline policy. 

Carrier’s attempts & rejection of the Review Board’s determination are misplaced. 
Every argument it may have advanced ignores the fact that the Review Board found the 
particular test conducted in this matter to be unreasunable and unfair based on the totalilv of 
drcumstancq This delerminaticm was made after consideration of the same evidence ti 
this Board is dbligated to consider. It is not. as Carrier argues the. issue of whether or nil 
an engineer trainee was certified. dccertilied, or recertified. It is the issue of the test being 
fairly conducted. Caniecis not privileged to discipline any employee for failure to pass an 
effciency test that is not conducted fairly. . . 

That evidence demonstrates conclusively that the test administered in this matter 
was conducted at night, and fog was present. On its face the staging of the test was 
patently unfair, unlm additional measures were taken to insure that the marker would be 
noticeable in the weather conditions prevailing at Ihe time. When an efficiency test is to te 
conducted it should be conducted in a manner that insures that the test markers can be seen 
by a reasonably alert employee. even if it is dark and foggy. Carrier has offered no 
persuasive evidence that Lhc tcsI marker it placed a( milt post 57 should have been seen by 
the crew of the train, or that it took the extra precautions necessary to insure that the tmin 
crew would notice the marker in the prevailing weather conditions. 

As the Review Board did earlier, this Board must also find that the test wa.s 
unreasonable and unfair, and that discipline wss not warranted. Carrier simply is ncx 
privileged to impose discipline fa rules violations when the test to determine compiiana 
with the rules was not fairly administered. 

The suspension imposed in this matter will be rescinded. 
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Gene L. Shire, Carrier Member 

Dated at ML F’rqect, Illinois., March 26,1998 


