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PROCEDURAL PUBLIC LAW BOARD 
NO. 6161 

Partle8 
to 
Dlrpute: COLORADO AND WYOMING RAILWAY CO. 

and 

NATIONAL CONFERENCE OF FIREMEN & OILERS 

The undersigned received, under date of September 10, 1998, an official certitkate to act as 

the Third and Procedural Neutral Member of Public Law Board No. 6161 (“Board”), issued by the 

National Mediation Board. The Board convened on November 2, 1998, in Wahington, D.C. The 

record show8 the following. 

Under letter dated November 26, 1997, the Organization’s General Chairman tiled a claim 

with the Carrier on behalf of Paul Salinas, who was a laborer for the Carrier assigned to its facilities 

at Pueblo, Colorado. The claim sought as follows: 

a. Reinstatement to service with seniority rights, vacation rights and all other 
be&Its that are a condition of employment, unimpaired with compensation 
for all lost time (October 13, 1997 continuing until settled) plus 5% annual 
interest, 

b. Reimbursement of all losses sustained account of loss of coverage under 
Health and Welfare and Life Insurance Agreements during the time held out 
of set-vice. 
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c. The mark removed ftom hia record, to your office for settlement, 

The claim factually 8lleged a8 follows: 

On octobcp 1, 1997, the CF&I Steel Mill workers exercised the right to “self-help” 
and struck the pl8nt at the expiration of their contract. The Colorado snd WYoGU 
which provides rail service to the planl; continued to opdnrte. The Steel Mill and the 
r&od are e.qarrte subsidiaries of Oregon Steel. The C&W established a “Safe” 
gate for our members to enter work. However, on October 13, 1997, the Steel Mill 
w&commmce d picketing that gate 8s C&W had ll10wsd %Q&& workCr8 to 
utilize the C&W gate to avoid picketers. The Claimant, feat%d for his safety and tit 
of his fkmily, along with respect for the picketing workers; has not crossed the picket 
iii. The Cl&ant last performed service on October 10. With alI due respect to Mr. 
Porter’s letter of October 29, 1997, the Claimant is pat aware of any arrangements 
“to provide transportation of its employees to and from their place of residence and 
their work rite at C.&W expense.” By letter on October 21, 1997, we asked the C&W 
to re-artablish a “safe” gate, but Mr. Porter in a letter of October 30 indicated the 
g8te was out of his control. By letter of October 29, 1997, Mr. Porter advised that 
the Claimant was being “permanently replaced” and that C&W had begun hiring 
permanent replacements. Initially, the Rallwvry Lnbor Act dou not allow 
permanent replacement of rtriklng workers; much less those unable to work 
without crossing a picket line of a separate company (ie the Steel Mill). Secondly the 
dinmid ofthe Claiman! could only occur after a fair and impartial hearing (note page 
27 ofthe schedule rules dated July 1, 1980). In this case, the Claimant was llptnvm 
afforded a hearing prior to being dismissed. Therefore, the C&W has violated the 
agreement snd the provisions of the Railway Labor Act. We ask that the claim be 
rllowed M presented. If the C&W is planning to deny this clajm, then we request 
expedited handling to a Board of Arbitration. 

Fwthermore, the C&W has advised the Claimant that his insurance medical bm&s 
will be terminated on October 3 1, 1997. This would be inappropriate under our 
medical pti 8s insumnoe for 8 “dismissed” employee continues for 4 months after the 
month in which the last service w8a performed. We further seek the appropriate 
bmm~~m medic81 benefits for the Claimant, 

The ctnimmt rWm TV the designated we each work date and notifies management 
th8t he is unable to work 8s “picketem” are present. If the C&W would provide 8 safe 
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gm thoat the ~lpimant would continue IO work. ‘I% C%imartt is rested and available 

for service. He ba6 been improperly dismissed, and “Fvy rFP!d.” The 
dnim should be allowed 66 pm3tttd Plear adviSe. (emphase In o%md). 

The Carrier raaponded to the claim in a D& 5, 1997, letter, u folloW6: 

WC are in receipt of your Aim 16%~ dated Nmmk 26, 1997, regarding the 
above mentioned subject. 

Pd be advised that Mr. Salinar WEB a dismissed. He f&d t0 6hOW Up 
for hi6 rchsduled work ansignment, therefore, a permanentnt replacemsnt worker ~JU 
been hired to lIll the vacancy he created. In the ewnt of a &mm vacancy, Mr. Sahtn 

will be contacted and given the opportunity to return to work for the Company. 

Accordingly, your claim is r06PWtfi!ly denied. 

Tba parde6 h mm+eneed on ,~til 14, 1998, regarding the claim, but no relohAon with 

the Cdsr’n bighast designated officer WBB rsschad. 

The Organimtion submitted to the Carrier an agreement to establish a Public Law Board on 

April 16,199g. The Cmiia responded with a counter proposal on May 22,1998. The Parties were 

not able to re6olve their di&roncea regarding the establishment of a Public Law Board, and, by letter 

drted June 3, 199% the Organization’s General Chairman requested the National Mediation Board 

to ajtilirh a Procedural Board, 

In a J~W 24, 1% later to the National Mediation Board, the Carrier opined that “there am 

two Benerd &sPutes” between tht Parties. The Carrier identified the “Arat dispute” a6 concerning 

the %xv under which the dispute arirres between the Parties.” The Carrier stated its belief”that the 
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d@& d b -lting jdd&d u&t aftha Public Law Board irr defined by the &&road safety 

A&‘* w b the Char, the Org&&lon “argues that the dispute aIitWS Under the bilro6d 

Safety Act and the &lwaY Labor Act in that the Public Law Board’s jurisdiction should bt~ baaed 

on both of- bwt~.” The Car&r went on to state that there w66 a “raCond dispute between the 

pdsl** that CO~~CO~O~ the “procedures to be utilized to conduct a hearing before the Public Law 

Board &or the juriHtictional limits of the Public Law Board are established.” The Car&r not&d 

that it wu t&g a law auit in the United States District Court for the District of Colorado to seek a 

daclontory judgment concerning the jurisdiction and the lew under which the Public Law Board 

would opersto to rerolve the disputes remaining between the Parties. 

Tho otgmi4on responded in n Septcmba 4, 1998, letter to the National Mediation Board, 

stating it6 “porition” that the [federal court] Complaint is without merit, and that all of the issues 

raked by the Complaint, including the kue of ‘jurisdictio& limits’ . . . and the issue of whether the 

Clrimant or the Org6nization ha6 ‘elected’ a remady under the Fedaral bilroad Saf’ety Act ,., are 

pmperb detaminsd by 8 procedural Neutral, or in the alternative, 6 Merits Neutral, through a Public 

Law Board or Special Board of Adjustmant.” The Organization sought the “prompt appointment of 

a Procedural Neutral in thie dispute.” As noted, the underaigncd Procedural Neutral re&ved the 

cfflcial ca?ifbte of appointment to set in that capacity on September 10, 1998. 

The Scope oftb PIUGS’ dispute herein is in one sense set for&h in 18 questions that have beon 

P16ced before h Neutral together with the Parties’ position6 with re6pect therno. Each of the 
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Until the fedma court enters an order regarding lha scopa of the melits arbitration, lbe 

comnpondjng pmcedwd isates cannot be completely identified much less properly resalvcd. 

Therefore. 0th Board should stay this proceeding pending the outcott,~ af the ,aws,,it. 

Dated this 20th day oflau.ry, 1999. 

@=-..a%* 
RONALD M. JO-N 
GWUERMBMBEQ PLB. NO. 6161 



PUBLIC LAW BOARD NO. 6161 
CARRIER’S DISSENT 

This dispute ~0se when Paul Salhas, a member of the Firemen & Oilers, refused to cress 

B strmger pickct line in order to report to work a! Colorado and Wyoming Railway ComPanY 

(“C&w”), due to fear for his safety. Finding that the refusal to report to work Wf+s not protected 

by the Fedaral Railroad Safety Act (“FRSA”) (49 USC. 4 20109(b)), C&J+’ treated Mr. 

Sahnas actions as a voluntarily resignation of his employment and hired a permanent 

replacement to fill his position. 

this Procedural Public Law Board was established to determine what procedures should 

apply in any subsequent arbitration of this dispute before a public law board created to decide the 

merits of the case (“Merits Board”). This board’s award, dated December 12, 1998, impliedly 

characterizes the dispute as one arising under the parties’ collective bargaining agreement and/or 

the Railway Labor Act (“RLA”), and, therefore, precludes consideration of the dispute as one 

arising under FRSA. In so doing, this Board exceeded its own jurisdiction, as a purely 

Procedural Board, by effectively determining the scope of the jurisdiction of any subsequent 

Merits Board. 

The threshold issue in this case is whether the dispute is governed by FRSA, the RLA or 

the parties’ collective bargaining agreement, Because the issues, forum, standard of proof sod 

ahocstion cf the burden of proof differ depending on which legal theory controls, this underlying 

determination will dictate not only what procedural issues must be addressed to resolve the 

merits of the dispute, but also whether the dispute will be resoIved by arbitration though a 

Merits Board or by ajudicial proceeding in federal court. For example, questions ofstatutory 

intemretation such as What rights are conferred by the RLA and whether an election ofremcdics 

has been made under PRSA are within the exclusive jurisdiction of the federal courts. This 
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h conww, n resolution of the merits of the dispute comes within the jurisdiction oftha Federal 

court8 b h chim c~~lot be res~bd by UI intwpretation of a Collective Barsair@ Agraement. 

The Cam titea that, other than claims that aziss under FRSA only minor dilputw are governed 

by the &A’6 arbitration provisions. According to the Carrier, it should be the role oftbe Federal 

D&&t Court to decide ifthe claim should properly be characterized as a minor one under the RLA. 

The Can-ier maintains that the Organization has admitted during tha di=overy proctor in the 

Pe&nl court action that no provirion exibts in the Parties’ Controlling A&rsement that would have 

juatiW Claimant’r, ret&l to croaa the picket line to raport to his job, It notes that the Organization 

ha, alleged that Claimant’s refusal to cross the picket line because of pafety concerns ~81 prOteCted 

by the “contractual law of the workplace.” The Carrier maintains that the Organization’s position 

is unfounded because “there in no ‘contractual Inw of the workplace independent of the partice’ 

collective bargaining agreement.” The Carrier goes on to argue that, if the Federal District Court 

flnde ti the dispute ia a minor dispute under RLA, different procedural issues arise. In this rrgard, 

the Carrier argues that the Board would then have to diemiu or remand the claim ainca the claim 

baled on “contractual law of the workplace” was not raised on the Property, According to the 

Chew the Organization never maintained that Claimant’s conduct “was justified by the ‘contractual 

law of the workplace’.” The C&ar tbur ~WCJ that it never had the opportunity to consider the 

c1aim u&r this thmrY and no OPPortunity to addrcsa it. It notes that, before a claim is ripe for 

abitrd r~~utiob it mW be “handled in the usual manner up to and including the chief operating 
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oM ofthe der &,@r,ated to handle such dispute&” Hen-, the Gamer “arms that It m”st’ In 

the cvcnt tbt the court fidr the dispute to be a minor one, be Pfforded tha “~wJ~~~@ to 

invdigate, &mte, and d&nd the allegation8 in tit COnt~.” 

Tb cd thys +uscrtn that the Board stay thw proce8diW until mu& titnc nB thc Federal 

Di6tritr Court ADDS its decision in the declaretory judgment action. 

in rarpom to the Carrier’s arguments that the instant proceeding should be StaYad, the 

Org&ation ranpond that “[t]he Carrier’s argument is flawed and is literallY backward% -se 

congmaa in aoacting the FRSA, clearly intended that adjustment Boards eMGhed under Be&n 

3 of the RLA ,,. would have exclusive primary jurisdiction to resolved disputes under the PRSA, 

d that Ihe ordyjudicial involvemant in ra&fing dispute arising under the FRSA should be through 

Petition tirsvisw of ruch adjuntmant board decisions under 45 U.S.C. Section 153(q).” (Emphasis 

in oJ’@d). Judkial authority e&s, according to the Organization, to support is argument on t&a 

Point. &cording to the @anization, the Carrier’s argument that the Organization b allegedly 

ekckd a rsmsdy U&TFRM ad my determination of the effect of said election on whether a c&m 

exist’ under tha contra% A8r-t or rhe RL.A must be considered a “dispute ttrjging” under the 

FRSAT which wou’d -date that such B dispute “phould be presented to and resolved in the first 

imatw by the m&o board.” 

The %an%ion also disputes the Carrier’e claim that it bee “elected” a remedy under the 

PRSA while the CL&n Was handlad on the Property. According to the Organirittion, Cl&ant and 
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the ~gtmimiott do not intend to present any claim for rekefunder FRSA to the Merits Board. Thus. 

the ~r@aation states that it in fkct has specitically made the decision “not to seek relief of any kind 

un& FIG,% instead &owing to rely on the provisions of its controlling agreement and the Railway 

Labor Act.” It notes that the claim as handlal on the Property “explicitly cited and relied solely upon 

the controlling agreement and the Railway Labor Act.” 

The Car+& threshold contention that this Board should stay this proceeding until such time 

as the Fedoral District Court in Colorado decides the declaratory judgment action must first be 

decided. The Board notes that the Carrier in both its complaint and amended complaint in the 

declaratory judgment action in Fedoral Court has sought, among other things, an order “enjoining 

defendams fbm pursuing the appointment or use of a procedural neutral to rule on the jurisdictional 

issue that is the subject of this action.” However, no such injunctive relief directed either to the 

Organization or to this Board has bean issued by the Federal District Court. This Board therefore 

Ands that it must address the “merits” of the Carrier’s threshold argument, 

Turning to tho claim of November 26, 1997, quoted above, the Board observes that the 

Ctitmn raises the argument that “the Railway Labor Act does not allow permanent replacement 

OfatfiLng wodom.” Moreover, the &im aaserte that the Carrier has “violated the agreement and 



P.LB. No. 6161 
Cnac No. 01 
Award No. 01 

tk Fobs ofb R&Z,TIY Labor Act” The claim, in the Board’s assessment, does not reflect, as 

the Carrier has argued, that it is one bottomed on the FRSA. In view of this finding and the 

Crgsnicntion’s representations msx.le before this Board that the chtim is decidedly not 8 claim 

UIVEZ& under PRSA, the Board believes that the Carrier’s argument of elcdon of remedy car-mot 

be utilii ns a basis to say thiu proceeding. 

The Board would nlso state its agreement with the Organization that the Crurier’a argument 

that the Organkation and Claimant have “elm to base the claim under FRSA is M argument that 

CM be resolvai by II Public Law Board. Thus, the Board declines to stay the proceeding as requeatsd 

by the Carrier. The Board would hasten to add that its rofirsal to stny the proceeding doeu not 

prajudke the Carriar’a ability to ndvsnce the position at u “merits” hearing that Clairnunt is entitled 

to no relief on the claim under the provisions of the FRSA. 

The Board will therefore address the eighteen questions, the answers to which will set forth 

the procedures of the Board. 

1. Shall the Special Board of Adjustment be established under the terms of the 
Railway Labor Act, as amended, by Public Law 89-4567 

Based upon the Board’s understanding of the claim as worded, this question is answered in 

the afSmtative. Thus, the Special Board of Adjustment is to be established undor the terms of the 
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tilway L&x Act, ns amended by Public Law 89-456. 

2. Shall the case to be reuolved by the Board be listed 8s Paul S&m& 
reinststcment? 

The Carrier maintains thnt the “title in both misleading and too broad.” The Ctiar rejects 

the suggestion that Claimant W~IS discharged by the Currier and maintains that “[t]be question should 

be whether Paul Salmae was just&d by PRSA in his refusal to cros.8 the picket line of the United 

Steel Workan of America to report to work at the C&W.” 

The Bonrd does not believe that the acceptance of this question prejudicea the Cnrrier and its 

ability to ugue that Clrimant was not dischargcd. The Carrier’s question reflects its position that the 

&~hti~n ud f2iku~S have “&CM” to pursue tho claim under PRSA, md this Board has earlier 

stnted its m&sons fbrrejcotkrg this contention. The Board finds that the question should bc an stated 

3. Shall the Board consist of three members; n Carrier representative (as 
designated by the Carrier), an Employee representative (as designated by the 
Union), and a neutral person unbiased as between the parties? 

The Patties agree to the wording ofthis question, and the Board accepts the question. 

4. Shall theParty members meet within thirty days of the findings of PLB 6161 
to select a neutral person? 



P.L.B. No. 6161 
CareNo. 01 
Awnrd No. 01 

The Parties ~~JEE to the wording of tho question, and the Board accepts the queStiOn us 

gtat& The Board notes that the Carrier has added the caveat “that the findings of PLB 6161 arc 

bend on the resolution of the litigation pending before the Court and that such resolution includes 

a determination that the dispute is arbitrable.” Needless to say, the Court’8 detenination, when it 

is made, will be given full force and effect by the Board. 

5. If the Party members rue unable to solect a neutral person, then shall the 
national Mediation Board be directed to appoint the neural person? 

It is the Board’s understanding, based upon the proceeding held before the Board in 

Washington, DC., that the Parties now agree to the statement ofthis question, and the Board accepts 

the question as stated. 

6. Shall the compensation and expenses of the neutral person be fixed and paid 
by the National Mediation Board pursuant to Public JAW 89-4561 

Based upon the proceeding held in Washington, DC. before the Board, the Board 

tmderstrmds that the Parties have agreed to the statement of this question, and accept8 the question 

08 stilted. 

I. Shall all other expenses be borne by the parties incurring them, unless 
mutually agreed otherwise? 

The Parks agree to the question, and the Board will accept the question as stated. 
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8. Shall the Board then be empowerad to schedule a hearing data and time. to 
hear oral argumante in the case? 

Bazsul upon the proceeding held in Washington, D.C., the Board understanda that the parties 

agree to thir guMion, and the Board will accept the question as stated. 

9. Shall the hea& be held in Denvm, Colorado7 

Tbo Parties have stated their egrcemcnt to thirr qucntion, and the question is occeptad by the 

Board 01 stated. 

10. Shall the Parties exchange a written aubmignion fifteen (15) days before the 
hearing? 

Bucd upon the proceeding held before the Board in Washington, D.C., the Board 

undaratanda that the Parties agree to this question, and the question will be accepted by the Board 

as stnted. 

11. Shall the Pa&a’ written submission contain; relevant facts upon which each 
party relies, documentary evidence in exhibit form, and arguments in support 
of their position? 

The Carrier moista ti question 88 ptated. According to the Carrier, “thig question prosumea 

that the isrw will be other than whather Mr. Salinas’s r&Sal to work was justified by FMA.” Based 

UP ita analyris of the Carrier’s threshold contention and the Board’s adoption of qu&m ” 1 amI 

2” abow, the Board rejects the Carrier’s position. The question will be accepted a~ stated. 

-12- 

P. 13 



P. 14 

P.L.B. No. 6161 
CmeNo. 01 
Award No. 01 

12. Shall guoh written gubmiosion be limited to the issues raised by the Parties 
during tbe handling of tha dispute on the property? 

Tha Carrier aho reaista this question an stated. According to the Carrier, “[tJhe issue, if any, 

to bs daolt with by a Merits Board should be whctbor Mr. Salinas was justified by FRSA in refusing 

to cross tba picket line to work at the C&W.” For the reasons reflected in.ths Board’s da&ion on 

the Carrier’s due&old contention and the Board’s acceptance of questions “1,” “2.” and “1 I ” above, 

the Board does not accept the Carrier’s position. The Board will thcrefora accept the question as 

stnted. 

13. Shag tho Board make its findings of fact and render a written award? 

Tha Parties agrca to this statement of this question except that the word “finding” should be 

changed to “findiiga.” The Board theroforc accepts the quoation aa atated with this change. 

14. Shall the Award be Anal and binding on both Parties to the dispute? 

The Carrier does not accept this question as stated because of its position as stated in the 

threshold contention and at various points in response to the eighteen questions. The Board’s 

rejection of the Carrier’s threshold contention leads it to not accept the Carrier’s position in regard 

to this question. The Board will accept the question as stated 

15. If the Award is in favor of the Claimant, then shall the Carrier be required to 
comply thorewith; on or before 30 days after the date of the Award? 

-1s 
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The Carrier doea not accept thin quentlon a8 stated because of ita belief that it is not 

appropriate “to &MI at this tima a speoific time limit by which the car& would have to comply 

with att award, ifsuch an award were imued in favor of the cleimant.” It also contends that “the 30- 

day time limit nuggestted by the Union in itr question ignorer the right of the ctisr to apped or 

othen+ obtain judicial review of art adveme award, which should not be enforc.cabIc until after the 

judicial review proccse haa been ftnahy concluded.” 

TheBoard fhub that the thirty day time limit, based upon the experience of tbs Neutral, is a 

typical one in disputes of this nature. The Board will therefore accept the question aa etated, The 

Board Mt.3 that the Carrier would have the right to seek a stay of enforcement of any Award from 

a Court of competent jurisdiction. 

16. Shah each member of the Boar have one vote, and shah any two members 
vote be sufficient to render an award and to make any decision which the 
Board is empowered to make by statute or in procedure? 

The Carrier expresses renervation to the wording of this question, arguing that there is 

cart&y lacldng reeprding tha “procedural da&Gong ,., oontemplated by the question.” In addition, 

the Canter eontanda that the phrase “make by statute” lacks clarity because there is no identity of the 

~tattnea. Ementially, the Carricr’~ poeition is tied to its threshold contention that there should be a 

“judicial determination before establishing a procedures for a Merits Board.” 

The B0m.i bdkm that the question reflects the typical procedure and powers ofa Me& 
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Board, e,nd therefore rooepta the question as stated. 

17. Shall either Party have the right to request an hterprotation of the Board? 

The Parties agree to the question as stated, and the Board therefore accepts the question. 

18. Shall the right to request M interpretation ba limited to sixty (60) days dbr 
the effective date ofthe Award? 

Based upon the proceeding held in Wsahington, DC., the Board understand8 that the Parties 

agree to this question IIS stated, and the Board accepts the question. 
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The Board declines to stay the proceeding as requested by the Carriar and directs that the 

Organization claim will proceed to a dexision by a Merits Board. 

The eightew questions as accepted by tba Board wiu constitute the procedures to be followed 

hy the Cbkman of Public Law Board mutually selected by the parties or designated by the National 

Me&ion Board. 

GANIZATION MEMkR 
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