
YATIONAL SIEDMT-ION BOARD 
PWLIC LAW BOARD YO. 6161 

Parties to Dispute: ) 
) 

lriA’I-ION AL CONF’EFXlr’CE OF FLREkIEi’l OPINIOP; AI\:D ~%‘.4k-Q 
AND OILERS 

end Case So. 1 
Award No. 2 - MERITS 

COLORADO k”D W-YO&II?X RAILWAY ) 
corwm ) “Paul Salinas Reinstatement” 

STATE5,ZEN-I OF CLAM: 

“I.) That in violation of the current agreement, Mr. Paul Salinns, laborer, 
Pueblo, Colorado, was unjustIy terminated on October 13, 1997. 

2.) That accordingly, the CoIorndo and Wyoming .RaiIwry Company be 
ordered to reiostate Mr. Paul SaIinas to service with stoiority rights, vacation 
rights, and aU other btneliu that arc a condition of employment, unimpaired 
with compensation for aIi time lost (October 13, 1997 continuing until settled) 
plus 5% annual interest; reimbursement of aI losses sustained acconnt of loss 
of coverage under HeaIth and WeIfare and Life Insurance; sod the mark be 
removed fmm his rtcord.” 

syNoPsrs: 

The Colorado and Wyoming RaiIwny Company (“Carrier” or “C&W”) is a short-line 

raiImad headquartered at Pueblo, Colorado. Interchanging with the Union Pacific and the 

Buriington Narthcru rod Sants Fe Iii C&W providea rail sat-vice chietly to CF&I SteeI, 

i-l’, known as Rocky Mountiiu Steel Mii (yCP&P’ or “MID”) sad maintains its shops 

md offices within tbc Mill’s fenced complex at the site. 

Prior to tht incidente giving rise to this dispute, Paul SaImu {“CIaimantn) had served 

as a reguhiy employed la b rer for the Carrier at tht MiII since June 15.1981. On October 

3, 1997, Mill cutpldyea represented by the United StceIworkers of Ametier (“USWA”) 

struck their employer. On October 11, 1997. picketing spread to the established reserve 

gate. On October 13. 1997, Claimant’s fit scheduIed shift thereafter, he refusnl to repon 

for work aa assigned 
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On or about December 31. 1997. Carrier notified Claimant that he was deemed to have 

“quit” or %OiunKarity relinquished his employment” as a re.wlt of his reft& to cross the 

picket lines Of the sttikiiing union, This Claim was submitted on C]aimaot’s behalf by the 

Xational Confercocr of Firemen and Oilers (the “Organization” or “NCFO”) on November 

26, 1997 contesting that action and seeking reinstatement with full back pay. 

THE ISSUE: 

The issue before the Board is whether Carrier’s action violated the controlling 

.4greement 

PROCEDUR4L HLSTORI-: 

The Organization’s ioitiai submission alleged that Can-i&s failure to maintain a “safe 

gate” and its refusal to give CLaimnot n hearing before dismissing him violated the terms of 

the Agreemeat On December 5, 1997, Trainmaster Virant responded, advising the 

Organization’s General Cbainnan that Claimnat had been permanendy replaced, not 

dismissed. On December 15 the Claim was appealed to Carrier Superintendent Cesario 

asserting tbe same eootcntions. Carrier denied the Claim again 05 December 19 on the 

grounds initially stated. On January 6. 1998, the Organization took further appeaJ to 

Carrier Vice President Porter, reputing its earlier arguments. On February 20, 1998, 

Porter denied the Claim. 

05 April 16, 199~3, the Organization proposed thn~ a Public Law Board be establ&ed 

to rerolve the dispute When the parties were uolblc to agree on t&e *sue, the O~anizdori 

on Juoe 3, 1998 peti&ncd t&e National Mediation Board (“NMB”) for cnatian of a 

Proctdural Board to determine what IPW should apply in raofving rbc meriti of the Claim. 

On September 10, 1998, the NMB certified Neutral Thomas N. Renaldo to serve as Third 

and Procedural Mcmbw of Public Law Board No. 6161 and to designate the procedmw to 

be followed shoutd it become necessary to convene a Merits Board to resolve the merits of 

the cast On December 12,1998. PLE No. 6161, with Mr. Renaldo sitting as Chairman and 
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Neutral Member, irsucd riward So. 1 setting forth eighteen questions for resolution by this 

hIerits Board. ’ 

Following an unsuccessful attempt a~ securing preliminary injunctive relief. ’ Carrier 

on Februa~ 1, 1999, sought a declaratory judgment in the United States District Court for 

the District of Colorado and a preliminary injunction staying this arbitration on grounds 

that the Board lacked subject matlet jurisdiction. ’ C&W maintained in chat action that 

the Claim did not pose a “minor dispute” within the meaning of the Railway Labor Act. 

(“I&A”) and that the Organizatioo and Claimant had made an election of remedies 

punuant to the Federal Railroad Safety Act (Yi%SAv’)5 barring presentation of their C&n 

to this Board because Salinas had justified his failure to report solely out of fear for his 

safety. On May 27, 1999, the court denied Carrier’s motion to stay and granted summary 

judgment for the Organization, concluding in material part that: 

-...tht issues raised by the plaintiff here are properly within the 
jurisdiction of an Adjustment Board under the Railway Labor Act and 
that the plaintiffs claim that the Federal Railroad Safety Act ic the 
exclusive remedy for any action taken by the plaintifT with respect to the 
defendant Paut Saliuas ir without merit.” e 

The Board is informed that Carrier has taken that ruling to the United States Court of 

Appeals for the Tenth Circuit On date of buring in this proceeding, that appeal remained 

pendiug. 

Pursuant to the terms of Award No. 1, and after due notice to tht par&a, a one-day 

heating was beId on September 30, 1999 at the officta of Duffard and Brown, PC in 

’ See ‘Artachmclp ‘A’” hereto. 

a 45 u SC. gg151, Efzjc& (1988). 
5 49 U.S.C. 5 26169. 
6 Ckdcr Gmnng KIe&dants’ MEion For Summery Judgmenl in Civ. Acr No. 95-M-1375. May 27.1999 at p. 2. 
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Denver, CO. nhe followiug appearances were noted: David W. Fnrgason, Esq., Dufford 

and Brown, P.C. for Carrier; and Newton G. McCoy. Esq., St. Louis, MO for the 

Org=kation. Both sides were afforded a full opponunity to present evidence nod 

argument of their choosing on the issues discussed herein. A verbatim transcript was ma& 

of the proceedings. Simultantour port-bearing briefs were exchanged on November 30. 

1999; reply briefs were posted on December 14, 1999. Without regard to whether 

specifically referenced, all documents and vide+tape mate&Is received in evidence and al1 

argument advanced in support of the respective positions of the pat-tier, escepting new 

evidence uot presented in case handling on the properry, has been considered id the 

preparation of this Opinion and Award. Signature by concurring or dissenting Members of 

the Board does not neccjssriiy denote agreement with or dissent to a11 aspects of @is 

Opinion and Award. 

FACTUAL. BACKGROUND : 

The following facts arc not in dispute. 

Carrier is soIeIy owned by CF&JI, Inc., which in turn k the general partner in CF&L 

Steel, LP., the owner and operator of the steel mill, Carrier’s predominate customer. It 

supplies rail service to the Mill, which recycler steel into rail, t&forcing ban and other 

producti at its Pueblo facikiea. Carrier’s reIrtions with its employees are governed by the 

Raihvay Labor Act The labor rel~tioms of tbc Mill faU uadu the n&an’s other primary 

labor statute, the Nariooal Labor Rdrtions Act’ 

On September 22,1997, C&W Vice--ident Robert Porter advised alI employees that 

in the event USWA-represeated MiU pcrsonud should cali a strike, C&W perrooarl were 

!o report to work crclusively through a -safe gstc;” the East gate on Pueblo Boulevnrd, 

until further notk UPleast he remind&” his letter continued, “that our contracts do not 

expirt ou September 30, 1997, and accordingly, any fdurt to report to your scheduled and 

assigned duty could result in youl’ pcrmrnent replacement” By follow-up letter dated 

September 30, 1997 Porter advised C&W employees thar “if you have decided to honor 
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(the CF&I Steelworkers\ strike, be ctrtain to remove all your perxmal belongings rrom 

Company property...” 

Lpon commencing their work stoppage on October 3, 1997. strikers posted pickets at 

the main entradce to the Mill complex. Approximately a we& later, 011 or about October 

10, 1997, picketing spread to the *safe gate” designated for use by the Mill’s non-striking 

tenants, including employees of the Carrier. Carrier continued to maintain operations, 

using rtgular employees who persisted in reporting to work through the safe gate as well as 

a number of replacementsd Commencing on October 13, 1997, Claimant’s next scheduled 

workday, he refused to report and perform services Jar the Company. According to the 

uncontested represeatations of the Organization, he did, however, inform his Sbop 

Foreman, Mt. Skull, each dny during the fimt week of his abrehce that it was unsafe for 

him to report. Thereafter, Claimant left a dai!y message to the same effect on an answering 

machine in his shop. 

On October 20, Porter advised Claimant that he was being placed in non-pay status 

and that his medica! btnelits would expire at the end of that month. The following day the 

Organization wrote Porter to request that a “safe gate” be restored so that Claimant could 

report to work On October 29, Porter replied that a prelimbxary injunction was in place 

against acts of violence by striking USWA members; thrt the C&W had made 

nttaogemculs to tnnspmf itr employeta spfely hetweeo their rsaddtnces rad jobs; ’ that 

other emptopees were rqxxting without incident; and that there rppewd to be no basis 

for btlieving conditions were so hwrdous as to constitute an u’imminenc dangee uader 

the Federal Raiiroad Safety Act Notwithstanding, Claimant did not rrpoti to work for the 

duration of the steeJwork#r’ strike. 
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The strike ended on December 30, When Claimant showed up for work the following 

day, Carrier dimted him to undergo a physical exam and compicte an application for 

tmploymmt as a candidate for hire. 8e did so. His return to work physical revealed no 

significant health issuer, but when he returned on rho ensuing workday he was informed 

that he would be considered for re-tmployment when a suirmble vacancy occurred. Saiinns 

is the scoitK employee in the craft. 

POSITIONS OF TEEI PARTIES: 

Theo w 

The Organization tirst contends that through action and inactioe, C&W’s “corporate 

parent * ‘Lddihuateiy destroyed the “safe gate”, krsbig Claimant with no recourse but to 

stay out for his own personal safety. The Oqanization explaiur that cF&I had issued blue 

passes to C&W empk+ym and red passes to Mi workers for *se in eutering the faciliry. 

After security forces pewitted a .Mitl worker to pass through the safe gate trsing his red 

pass, the USU’A begae pickeshtg that entrance. CF&lI never fook steps to revise its 

procedure5 to prevent a recurrence of such gate misuse, and never created another safe 

gate. As a resulf the E%ebIo Boutevsrd gate hecame the site of much threatening activity, 

such as a ‘fv& of sh8mc” featuring pictures of “scabs” and other intimidating behavior. 

%ccirtct&, Carrier’s ewner it&f created such %haotic condirio~” that Clnimaat was 

justiGediRReteeassiRgfb85tcdwerkeI-m’ pkkecLitK5. 

The Organizrtiea nest maiataior that diawissing SaMan wit&out holding the fair and 

impartid bearing required by the t-nks deprived him of his right to prercnt hb skit of the 

story. La doing se, Carrier committed such a fundamtiti brc&s ofco~rractunl obIigatioas 

hit, in 8ccerdaitce with the holdings of several prior awards, this Claim must be sest&+d. 

End Cm-k heard out the Claimant, as discussed more My Mow, it would bavt learn4 

that after (be striking steelworkers polluted the safe gate by pickets it, Clnimaaf was SIO 

loa’& abfe to reach his work area safely. Accordiag to Claimant, conditions at that 

entrance were higb4y cenfmathoad: 

“...tht things were the aggressivet~as that the steeiwerktn, tbe picketers 
were dirplacing...tbe hining the vehicles, the screaming, hitting of vebk& 
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spitting, pointing, the video cameras filming myself and my vehicle. The&s. 
as 1 SPY, numerous articles of gasoline being poured around homes, people 
being ebased, racial remarks. There were people. even C&W workers, that 
bad nails repeatedly thrown in their driveways of the people that did cross.” 

Lastly,” the Organization emphasizes that it Is not and ha$ never rested its Claim on or 

sought retief under the Federal Railroad Safety Ati The Claim is a straightforward minor 

dispute. Despite the chaos, Claimant called in to his shop daily to advise that he had tried 

to report but was dirmiosed without cause. Carrier’s attempts te fend off consideration of 

the merits on preemption groundi reflect a tdrturcd reading of the law. Citing extensive 

case authority, the Orgsnixation asserts that the dispute can and must be resolved 

pursuant to the terms of the applicable labor agreement 

Colorado & Wtoming 

The Carrier qua that this dispute arises for one reason only: For more than three 

months, beginnidg on October 13 and at ail times since, Paul Salinu infused to cross a 

stranger picket line nod tbeu incredibly attempted to justify his job abandonment 05 

grounds that coming to work presented a hazardous condition. 

As the Carrier views the matter, in the absenct of express pmvisio5r in the collective 

baqaining agreement, i%ua of refusal to work because of aJ&eged safety coucetns are 

govcrmd exdusivdy by the F&ISA in now scekiag arbitration of this Ciaii before tbir 

Board, the Organization ignoru well-estrbiished iaw hoiding that o@ the courta have 

jurisdiction to coortrut and apply that st.atutC Tbhis is not a minor disputt, dependent for 

itc ~oludon on in interpretatioo of the collective bargaining apment. The parties’ 

cdectivc bargaining agreement does sot address issues of refusal to work for ssfecy 

reasons, and tbc F&4 vests jutisdiction in thh Board OK@ to resolve minor disputes arising 

*Out of grievances or out of the interpretation or application of [collective bargaining] 

agreements.” IL 
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The Claim here is a sham, posed to this Board for the sole purpose of avoiding the vey 

clear and cootroIling law under the FRS.4. That Act disfavor Salinas because he cannot 

possibly meet its standards for determining what constituta an unsafe condition justifying 

withholding services. Claimant’s own testimony makes it dear that the Claim arises under 

the FMA: he has relied solely and continuously on safe5 reasons for refusing to work 

Accordingly, because the courts have heid that MA disputes and minor disputes are 

mutually exclusive, his Claim is preempted by the FRSA and this Public Law Board has 

no jurisdiction to hear it 

Since this dispute involves exclusively FRSSA-preempted questions of workplace safely, 

and a hearing is mandatory prior to discharge only wben the grievance is based upon 

application of the labor agreement, ,the hearing requirement has no applicatiop in this 

instance 

Lastly, as a matter of equity, given that Salinrs repeatedly asserted fear for pemonai 

safety as his sole reason for refusing to work, C&W argues that it should be allowed to rely 

on that professed justification and match the assertion with the appropriate &al standard, 

FRSA’s hazardous coodition te& If not, it is left defending potentially inconsistent and 

mutualiy exclusive daimr The docrrines of election of remedies and atoppel should apply 

in such circumstancea to prevent just such prejudicial cflea. The Board must find that the 

Oetioa’s et%& to b&tedly tart the Claim up in the dotiriig of t minor dispute are 

barred by those quitible doctrine-a. 

DISCUSSIOH: 

Jurisddictio~ 

Our thrahold COIIC~RI is jurisdiction. For the reasons stated below, we reject Carrier’s 

view that a determination on the merits is neither required nor permitted and find that this 

Claim presents a minor dispute, resolvable on its merits by the Board without offense to tbe 

te&s of tbe FRSA. 

As Carrier emphasizes, the FRSA protecti railroad employees who refuse to work when 

faced with a ‘hazardous condition” and by its terms utiblbbes the applicable standards 
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povcrnirtg refusals to Hark based on safety concerns.” rhc statute further sets forth 

provisions designed to promote judicial efGcicncy and eliminate duplicative iitigation over 

such issues: 

“Elecrivn of remedies. --An employee of n railroad carrier may not seek 
protection under both this sertion and another provision of law for the same 
allegedly unlawful act of the carri~r.“~ 

Stripped bare, Carrier’s reasoning is that because Claimant relied exclusively on fear 

for his safety in refusing to report, and the Act sets forth an election of remedies clause. he 

must litigate his claim in federal court. The federal court at trial level summariiy rejected 

that chinking. and this Board finds it equally unpersuasive.” 

First, Carrier asserts an unconfirmable half-fact in stating that the Claim reliu only on 

safety considerations as Salinas’ justification for refusing to work. Hi November 26, 1997 

Claim erprasiy sets rorth two reasons for his actions: 

“The Claimant, fezu$dfor his safq and thai of his fimdy, along with reqwrz 
for fhc picReting w&m, has not crossed the picket lines.” (Emphasis added.) 

Thus, the Claim posits dual motives, and in airbrushing the secodd, Carrier appears to 

invite us into an area where the preemption argument simply loses its vigor. 

Second, with Ctnimnnt banlting ou safety issues as but one of two grounds, Carritr errs 



in relying upon Hawaiian Airlines. ” There, in the words of the Supreme Court, the “onlj 

source” plaintifT relied upon in pressing his claim was srate tort law. This case makes it 

clear that employees can enjoy rights derived independently frum collective bargaining 

agreements and statutory law, and that the RLA does not preempt most individual 

stntutoq’ claims. Applied to our case, Hawaiian Airline% says that several sources assure 

Claimant of his right not to be terminated wrongfully for refusing to work in unsafe 

conditions. They include the FRSA and Claimant’s collective bargaining agreement, but 

the only source Claimant points to here is his asserted tight under the CBA to safe working 

conditions and to engage in sympathy strikes. I4 Claimant’s assertion rhrt he was 



“dismissed” in violation of his CBA is cleat+ “arguable,” and not “obvious& 

insubstantial,” and SO presents a classic minor dispute within the primary jurisdiction of 

this Board.” 

Third, even if accurate, characterization of the dispute as purely safety-related does not 

in our view mecbanicaliy exempt it from handling pursuant to the F&A’s mandatory 

dispute rcrolution mechanism. .4s the trial court held iu the prior litigation on this issue, 

“the issuts raised by [Safinas] here are properly within the jurisdiction of an Adjustment 

Board under the Railway Act.” Although no rationale accompanied its ruling, few 

principles of labor law arc better established than the policy favoring arbitration of labor 

dispute. As the court implies, and as the Supreme Court tong ago found. arbitraxioo of 

labor-management disputes is strongly encouraged, and “[a]~ order to arbitrate the 

particular grievance should not be denied unless it may be said with positive assurance that 

the arbitration daure is not susceptible of an interpretation that covers the rssertcd 

dispute. Doubts should he resolved in favor of coverage.“‘* More recently, the Court stated, 

“[W]here the [coUectfve bargaining] contract provides gricv:oce and arbitration 

procedures, those procedures must tint be crhrurted and courts must order resort to 

private settlement mechauisms without dealing with the merits of tht dispute.“” 

At tbc risk of owls to Athens, in this instance that presumption is particulrrty powerfuL 

The tents cd g 20109 (c), which Csrtfefs reading of the m appears to us to scant, 

explicit@ incorporate Section 3 of the RLA, providing for mrndatosy arbitration of “minor 

disputes” by Boards of Adjustment. Thus, the stamc it&f plainly instaffs the familiar 

procedure whereby the Board is to judge the legality of an employee’s ns~erted rightr- 

I* Qxfwli&~ .Y. . m L&or Es 491 U.S. 299,307 (19891. 
&USV.WV 363 U. S. 574. 582-83 (1960). &s a& Q&4 

SlaIw~ 363 U.S. 564 (1960): Y&ci Sl~elworLsr m whrel B_(;ar Y 0 
363 u. s. 593 (1960) o!Ae’~ 

Lac..484 us. 29,31(19a7). 
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here to refrain from working-according to well-recognized standards of our labor laws. 

but subject always IO judicial review. ” 

Lastly, both preemption snd preclusion of federal sratutory remedies are marters of 

congressional intent. Legislative history can be a kind of silly pu@, drowning intent in 

diatribe, but to the extent cited by the Organization in this,dispute, and reading the soun’ds 

of silence from Carrier on the point, ir appears beyond doubt that Congress contemplated 

the established grievance machinery as the primary forum for resolving workplace safety 

disputes when it enacted legislation that paralleled rhc OS&r, for general industry. Thus, 

this from the Congressional Record during House committee discussion of the 

ruthotizatioo bill for appmpriations on September 22,lVSO: 

“Representative Rorio: Under this provision, refusal to work must be ia 
good faith. Obviously, many jobs in the indushy involve iuhereacly 
hazardous ictivitia. Rail workers are often called upon to work in 
inclement weather. They must often deal witb bsuardous chemicals. 
Obviously, the employer has the respoasibitity to provide appropriate 
protection. But, assuming appropriate protection is provided this remedy 
should not be available merety becaure of the inherent hazardous nature of 
the job. 

Under this provision, an employee who was tired or feft he was 
discriminated against could file a grievance through the existing I&ilway 
Labor Act grievance machinery. The grievance board could order the 
employee reinstated, and under already e&sting practicq awnni back 
pdy.*JL 

Failurr’to Hold Investization and B 

We next must decide the Organizatioo’r procedural question: whether the Carrier’s 

actions in ~anentiy replacing Chimpat without a hearing b fatal to ia positioa and 

should compd Salinu’ reinstatement without further l nnlysir The rppiicable NIC prmida 

in part: 
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“NO emp10yec shall be disciplined without a fair hearing by designated 
oflicer of the- carrier. Suspension in proper cases pending a hearing shall 
not be deemed a violation of this rule. .4t a reasonable time prior to the 
hearing, such employee and his duly-authorized representative will be 
apprised of the precise charge and given reasonable opportunity to secure 
the presence of necessary witnesses.” 

Plainly, we add nothing to the Parties’ undentaading in recalling that grievances may 

concern not only the interpretation but also the application of collective bargaining 

aFeements.z And we betray no trade secrets in repeating that one important purpose of 

on-property hearings is to winnow and sift issues of CBA applicability--and there is no 

question but that this issue was imbedded in the dispute. Accordingly, passing without 

runark sound labor relations and the quasi-appellate nature of railroad arbitmtioo, 

anything that tends to burdeu or qualify Satiaxs’ right to a h-ring is presumptively 

suspect. Carrier’s argument that the hearidg requirements of the CBA have. no application 

to his problem because he made an ctection to rely on a safely defense, which only the 

courts can assess, appear to this Board both cast&tic and incompatible with those 

principles. 

The Board believes the betiu rule is that except in narrow, ca.rcfuUy confined 

circumstances, doubu about dmitted hearings should be resohxxl in favor of requiring 

them, lest access to dispute resolution mechanisms be foreclosed, valuable righta forfeited 

and the general purposes of the RL.4 frustKmted. That said, we conctade there are two 

r,taaons for finding that failure to hold one under the circurnstanctt hert should not act PJ a 

bafne to Board consideration of’ the merits. Fint. u prior autharitg suggests, where the 

conduct in dispute is in the nature of job abandonment, or actions ia kind, the Carrief’~ 

response in context may arguably not constitute discipline in the convtotiottal S~~IIMC. The 

Organttdtioa argues hard Khrt Khe Agreement makes no provision for such “self-executing” 
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terminations. But Claimant took initial action hcrc; his conduct speaks volumes, and his 

laiiure fo even request a hearing bolsters the suspicion that this dispute lacks the usual 

“Carrier-acts-Claimant-reacts” complexioo of the normal disciplinary matter. 

Second, even if Claimant’s actions are not classified as job abandonment and the Claim 

is instead viewed as belatedly asking whether Saiinas had an inherent CBA right to safe 

working conditions as an incident of rhc employmtnt relationship, and whether ru;on to 

self-help in vindication of that right was a breach of his employment obligations, it does not 

necessarily follow that B lack of invutigation and hearing is fatal to Carrier’s case. It is 

obvious from a review of the arbitral )urispNdence that a totally uniform view of what 

remedy should apply when 4 hearing is bypassed in analogous circumstances has not 

developed.” Guided by the awards provided, the arguments of the parties and our own 

research, we tind for the reasons below that the anomalous facts oC this matter put the case 

squarely within the narrow class of cases that warrant txceptional treatment, and conclude 

that the merits of the Claim are not barred from our review oo account of the bypassed 

investigation and hearing. 

‘The Organization offen rail arbitration authority holding that it is of no consequence 

thaf a bearing may not have yielded any facts tronc~tiug Claimant. We agree with Char 

wholesome general statement, and are rtrongly inclined to think that a bearing would not 

have illumiotted aaythi her+, since men at these proceeding c0nducted ahttost two 

years nfter he stopped working, aside from robust and creative argumenr, only Claimant’s 

deposition and a collection of newsclips were produced in support of his safay claims. On 

the other hand, there is ample basis in the record for concluding that Claimant would no1 
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have attended a hearing had one been schedul& requiring a hearing in absenria hnd that 

iF consequentiak 

The crucial issue question on this procedural point is whether the merits of this dispute 

should go by default for failing to hold a herring on the prone- to discuss why the 

Claimant would not come onto the property white USWA picket lines were up. Tbc 

practical impossibility of holding a hesring under such circumstinces-where Claimant had 

liberally demonstrated that as Local Chairman for the NCF&O he would be sitting it out 

until the strike was settled-cannot be winked at There is no valid basis in the Agreement, 

and abundant support in the cases, for concluding that forfeiture should not be worked 

where Claimrnt himself was responsible for his fugitive status. If the sturdy equitable 

masims uf “clean hands” and “the law does not require usclcss acts” ever had application, 

it is in precisely these circumstances. Thus, where the record is cllcar that Claimant had no 

intention of covering his assignmeot until the USWA strike was settled, the argument that 

Carrier’s must lose by default for not rttcmpting a futility simply gets oo traction. The 

Board concludes that in the absence of any explicit contractual pen&y, and lacking any 

demonstrated injury or prejudice to the Orgroizttioo’s case resubing from what might be 

considered Carrier’s technical miszpplicntion of the hearing rule, default in favor of 

Claimrnt is not warranted. 

perfts: Q&g&s Refuse1 to Work 

__ezaEc Condition% u 

We have examined this record micrnscopicaky in attempting to assess the bonnfides of 

Salinns’ contention that be could not nport for over SO dsyr out of true concern for his 

safety. We conclude that Ciaimsnt’s professed fear cloaks the rem8 state of iflairs. 

Tht evidence rev& that “two or three weeks” prior to the expiration of the USWA 

contract, UTIJ-represented employear of C&W, then in negotiations with C&W on their 

own new agreement began to solicit support from co-workcn to honor picket liner should s 

strike occur. According to one TCU employee, “it was well knowa that they were ptanniag 



OPNION AND .&WARD Public Law Board Yo. 6161 - Case SO. I 
.Meritr Award - Paul Salinas 

to USC fear for their safety as a reascn not to cross the picket line.” On September 15. 199?, 

TWO week.5 before the strike began. the ClT put Carrier on oflicial notice of its position by 

letter reading in material part as follows: 

“[Um members are protected by Section 212 of the Federal Railroad 
Safety Act, 49 US-C. 320109, which directs your railroad to provide a safe 
place to work. Accordingly, shoufd pickets appear at the site, and our 
membcrr do not feel safe in crossing the picket line, we will defend any 
decision the)- make under the Safety Act”” 

On Septetnbtr 22, 1997, apparently concerned by thex dcvelopmcnts, C&r&r 

distributed and posted a bulletia directing all C&W employees to use tbe “OId Fountain 

Asphalt Gate” from tbot date forward in rtporting, and advising further that “...any 

failure to report to your scheduled and assigned duty could result in your permanent 

rcplacctucnt” Claimant, then serving aa Local Chairman for his union, was copied on this 

communication and testified tbat he received and read it. 

A partial sampling of the uperien~w of Claimant’s co-worken both before and after 

the strike commenced is informativr AppmximrteIy one week before the strike, one IX% 

represented worker stated that a fellow employee advised him tbat: 

“...we could refuse to cross the picket line and rely on the Fcderaf Railroad 
Safety Act to protect us...On...Octobfx 11, 199?...[t]he C&W guys wcrc 
srnnding arms-s the street from the gate, They HUT yelling ‘scab’ at mt as I 
crossed the picket line and pointing me out to tire ctealworkcn...lt was 
rnnoying...but I never feared for my safety. I dtin’t think tltat aayone was 
rtdIy aftid to cross, it was mare of a sympathy strike in my opinion.” 

The record is dur that other C&W unions evidenced sinrilrr formal and informal 

support for the st&vorktrs. On September 30,1997, tbc Brotherhood of IMlroad Carmen 

advised Curia in writing that ‘any pickets at the sc~called neutral gate will constitute au 

unsafe condition...Should there be pickets and the Carmen choose not to cross the line, 

their actions arc protected by Supreme Court decisions, the Railway Labor Act, and 
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Section 212 of the Railroad Safety Act...” Nocwithslanding that position, one Carman 

testified that despite threats of iints and blackballing from his union if ho crossed, he 

reported for work three days after the strike began. Efis assessment of the situation was as 

follows: 

&I think that in the beginning rvcryonc just wanted a few weeks off from 
work and that they lbougbt they would be back before very long. I don’t 
think that safety was a real issue, particularly after the first few days, I was 
never worried nbout my safety-.” 

Another C&W C~lrman stated that he was told by his Organization prior to the start of 

the LKWA strike that if he crossed the stcebvorkers’ hues he would be fined. He further 

stated: 

“I believe that the switchmen working for C&W were told the same 
thing...Before the strike began, [C&W employees “d” and ‘c”] told me 
that I could get out of crossing the picket line by saying that I ‘f-rod for 
my safety if I crossed the picket lirte.’ The raid I could use the ‘fear for my 
snfcty’ ns an excuse for staying away from work...For the first few days, I 
did not cross the lint...1 thought it would only last a few days...1 reported 
to my supervisor that 1 would not cross the picket line because 1 fearrd for 
my safety, but this was just au ucuw. I was BOt rtaUy afraid...By 
Wednesday of that wetk...I crossed the picket line and rrported to work..1 
continued to cross the line for each of my scbcdulcd shifts during the 
remainder of the strike. I never feared for my srfety while crossing the 
picket line. I never fob threatened or intimidrlcd by the stedworkelx It 
was the former c&W cmpioycu who rnfnscd lo cross tire picket line that 
caused most of the problcms...Tbe only trouble I had crossing the picket 
line during the calire strike was instigated by [n former C&W employec~. 
we] pointed me oat to tbc steelworkers. They surrounda! my vchick ad 
starred verbnlIy hrrnssiag rn=” 

Other C&W Orgmizationr, notably the IAM, apparcotiy voted to continue working 

and their mtmbtm did so without serious incidtnt, as did the majority of other C&W 

employees. indudiitg ail marirgemeat aad alI replaccmeat workers. A short, patiiai 

sampling of their cxpcritncts, in their own words, is informative 

An unrepresented fern& intern, who initially used Company-supplied t~n~pO~atiOa 

to report LO work daiiy and ltttr drove hself, obstwtd that “tilt was not a picasaul 
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experience but I was not afraid to cross the picket line. Other than being called names. I 

was not threatened in any way.” 

A TCC member, who indicates he was directed by another Organization to stay out in a 

showing of solidarity, says: 

“qt was well known that they were planning to use fear for their safety as a 
reason not to cm% the picket line...My union wanted me to hooor tbe 
picket line and threatened mt with fines for crossing..,” 

A Carman testified that prior to the rttike he was threatened with fines and 

blsckbaliing by his union if he crossed, and told that: 

“I could get out of crossing the picket line by saying that ‘I feared for my 
safety if 1 crossed the picket line.’ They said I could use the ‘fear for my 
safety’ as an excuse for staying sway from w0rk.A reported to my 
supervisor that 1 could not cross the picket line because 1 feared for my 
safcry, but this was just an excuse. I was not reaDy aftaid...By Wednesday 
of that week-1 crossed the picket line...I continued to cross the lint for 
each of my scheduled shifts during fhe remainder of the strike. I never 
feared for my safety while crossing the picket line.” 

.4nother Carman testified that when he reported to work ou October 11, 1997 at 1200 

a.m., there were about sir pi&&en at the gate: 

“I had no trouble crossing the line and I stopped and talked with ooe of the 
picketen...Throughout the strike, I continued to cro+s the picket tine on a 
daily basis. I was concerned that my vehicle might get damaged, but the 
wont thing that tntppttftd was gatittg ydlecl lt by the gickttm. x sever 
feIt threatened and I was never afraid to cross the picket line, it was just 
1ttu0ying.” 

One -KU &Kant indicated chat: 

“When the sttelworktrs set up tbe picket lint at the East Gate, I contiouerl 
to sport to work and crossed the line on a d&y baais. I never felt 
threatened and I was never afraid to crooy the picket line” 

A BMW&represented norkex tutifitd that he initially stayai out when the East Gate 

was picketed because he had never been through a strike rituation: 

Ymwar unsure how to deal with it. I stayed out for three dayr...I stottd 
across the street from the East Gate with the other C&W employeea Who 
refused to cru~s the line. I do not remember any of these individuals 
discussing snfety issue or indicating that they were afraid to CI’W the lh. 
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On the fourth day, I decided to cross the picket linc...I never felt 
threatened and 1 was not afraid for my safety.” 

A member of the International &sociation of>lachinists testified as follows: 

“[t]broughout the strike. I continued to cross the picket tine and report to 
work for my scheduled shifts. i never felt afraid to cross thr line. The 
problems that did occur were caused by the C&W employees who refused 
to cross the line, not the steelworkers.” 

A member of the Sheetmetal Workers’ International Union testified that prior ro the 

strikt be advised C&W cmptoyees soliciting his support that he intended to report to work: 

“I knew I could be replaced if I stayed out...1 crossed tht picket lines at the 
East Gate on a daily basb...3oth the steelworkers and the IJTIJ members 
who refused to cross tbe picket lines were yelling and making gestuw at 
cbc C&W employees who were crossing. I just rolled up my windows and 
drove straight through. I was never threatened and I was oat afraid to 
cross the picket lint Ahbough it was not a comfortable situation, it was not 
a safety hazard.” 

Claimant’s feilow NCF&O worker testified that he was involved in only one incideot 

during tbe strike. He was at a store and his car battery went dead. A UTU member pulled 

up and asked if he needed help. When told no, the mm indicated th8t: 

*[ne] “wouldn’t help [me] anyway. The nest dxy we saw each other again 
and flipped each other off...1 was never intimidrled or afraid to WOSB the 
picket lint. I don’t believe that anyone was r&y aftaid t0 cross the picket 
line+ it was just an excuse. I think those that refused to cross just wvtnted a 
few days off wocIL” 

A member of the BMWE testified tbnt he saw only two pickets on the fit day of the 

strike at 6:lO a.m. and 8pproshnrtely four the nut day. 

*At the height of the pickling activity, there were only about 6-8 pickets at 
the uat Gate...[tjhc picketers did not make atty V&MI thruts or 
threatening gesture% They just walked slowly brck and forth across the 
entrma L&tr in the strike they increased their verbal atticks and began 
ydliw, “scab” at those who crossed the iha+ but they never thruttncd 
aayom. Out of the steelworkers cabd me a %cab” one day aa X went 
through the gate. He apologized to me when I told him that I wvr~ not a 
rtt&vorkcr. I never felt like the picket llle was dangerous and I was never 
afraid to cross the Iin~” 

Another UTU member ttrtined as follows: 
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“I was never afraid to cross the picket line and I don’t think anyone else 
was either. Those who stajed out did so out of sympathy more so than 
fear.” 

An L&M-represented Locomotive Shop Foreman testified that on Saturday, October 12, 

he saw about six picketers when he passed through the East Gate around 6:30 n.m. 

“[tjhmughout the strike, there were usually only 4-5 picketers at the East 
Gate at any given time The C&W employees who refused to cross the 
picket lioe stayed across the street from the gate. Thcrt were usualty 10 of 
them there. Mostly engineers and switchmen...My vehicle was spit on once 
as I was crossing the picket line+ but I never experienced any direct threats 
or real problems. 1 was oevtr apprehensive or ne~o~s about crossing the 
picket line, it was just aggravating... I do not believe rhat any of the former 
C&W employees who refused to cross the picket line were genuinely afraid. 
I think they felt that if they could shut down the railroad it would help the 
stcclworkcr3.” 

A TCU-represented employee: 

“I crossed the steelworkers picket Iine every day during the stcdworken’ 
strike...The...picket line was ofted nnooyiog but I was never afraid for my 
safety because of the steelworkers.” 

*I* 

October 13 was Claimant’s first scheduled workday after the USWA brondened its 

picketing to include the East Gate. Bcgiuning on that date and continuing for the next five 

days, Claimant and certain other C&W personnel reported to their suparvison that they 

were unable to cumt! to work because they were afraid to cmsr steelworker pick& lina. As 

suggested by tbc excerpted testimoag quoted above, scvenl C&W employees who had 

initially held out returned to work shortly thereafter rind, according to the testimony of 

Carrier’s Prmidcnt and COO, conceded that the safety concertto they initialI voiced were 

synthetic and that %o out wan really afraid of crossing the picket lint or of any 

conscquencu.” By the end of the tlrst we& moat C&W workers were back working. The 

only other C&W employee in Claimant’s class and craft crossed the pick& line daily 

throughout the strike wirhout incident. 

By letten dated October 29 and October 30, Carrier gave nil C&W employee% 

ineluding Claimant, notice that free transportation to and from work would be provided 
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for anyone interested. Although some employees took advantage of that offer, Claimant 

and apparently some orhcr employees who chose co honor rhc picket lines did not do so. 

Some employees who initially urilized the service coociuded after about 3 weeks that ir was 

unneccssav and resumed tnting their awn vehicla across the picket lines IO and from the 

MUI. C&W’s offer to reimburse iu employees for damages incurred in coming to work 

re~ubed in no claims for such damages, nor did any C&W employee report to Carrier a 

single physical injury during the strike 

The Organization cautions this Board to avoid wrongly attributing the actions of other 

C&W employees to Claimant -m making common cause with lawful strikers. Claimant did 

not attempt to convince others to refuse to cross, it mabttains, and there is no evidence that 

he ever threatened his co-worken. Tbo~ are due&& aeumtnts. But no such attribution 

is required to find that Clrimmt’s actions in remsiniog away From work for nearfy 80 days 

and reporting to the safe gate for 10-15 minuta each day, taken in context with pre-strike 

events and bolstered by 5 separxte videotapea depicting conditions on tht picket lines at 

various times in October and November, PIX difftcult to reconcile with l uy realistic “fear 

for personal safety.” 

Btcrust fur is highly subjective, the same circumstances that that might reasonab& 

intimidate a youttg ofice worker may not frighten n bard-bodied seccioo hand. As John 

Steinbeck had it, no two journeys ire aiik~ Thus the Bnrd fe& &t prudent to stir with a 

long spooa the competing contentions of the disputants here that the picket-line activity 

was either Easter week ia the convettt or a kind of WWF SmacJcdown. 

While thtre is somt evidcnw chiefly in tbe form of press ciippings*, that picket line 

activity was oceasioa~ energetic, Claimant from alJ appunnees is a robust laborer. We 
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have scoured this record for signs of misconduct that might reasonably stimulate fear in his 

mind while at the same time causing no such apprehension on the part of his coworkers, 

including women, young interns, clericals and replacement workers. At the end of the 

analysis, rhe facts totally refute the cant. 

It is evident from the testimony and the substantial voiume of fdm received into 

evidence that bath C&W employees and to a ikser extent striking steelworkus ar the Easr 

Gate sometimes hollered, made obscene ge~tur+s, and wcrc a general irritation to people 

trying to come to work for the railroad. But while no one likes to be yelled et, the record in 

this panic&r case is devoid of compelling evidence utablisbing any saiery risk in crossing 
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USW.4 picket lines-not by application of common sensible norms, and even less so under 

the rigorous FRSA “imminent danger of death or serious injuryP standards upon which 

Claimant in part staked his beL’* Indeed, his own testimony in deposition, while 

frequently somewhsr hedging, fairly we11 concedes the paint: 

“Q. Was there yelling by them [steelworkers] at cars going through the gate” 

A. There was yelling. 1 don’t what they were yelling at...1 don’t recall what 
they wert yelling...1 don’t know if they were ytlling at each orhtr or 
anything else. 

t*t 

Q. So what would be the typical time Ithat you would spend in this lot]? 

A. Tea minutes. 

Q. Did you ever go back to that lot or by that gate during other tima of thiday? 

A. Never. . . 

l “* 

Q . ..Did you watch othtr cams go through the gate? 

A. I nod& other cars go rhraugb, yes. 

Q. Did you wer observe other drivers h&g assaulted while that was happening? 

.L Other than vcrbrlty rod spit at and cars being hit, but not-that was it. 

Q. When yoa say, ‘cars being hit,’ what do you mean? 

A Sttuck. 

Q. lust banged on the side of the car? 

A. Banged, obj& being pointed towards them. 

Q. What kind of objects? 
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A. I don’t know what they were. 

Q. Picket signs? 

A. There were signs, yes, that I saw. 

Q. Probably nat very pleasant? 

A. No, not at aIL 

Q. But you newr saw anyone physically assaulted? 

IL I never saw nnyont, no.* 

*+. 

Q. Wtre you afraid of the other railroaders? 

A. No. 

Q. Did you ever hear them threaten anybody? 

A. Xo...I never heard anybody threaten anybody. 

Q. Do you know of any C&W employees that were physically assaulted during 
this period that the picket lines were up aLt the Norrhem Avenue gate? 

A. I don’t know of anybody that personally-1 heard comments. 

.I. 

Q. You don’t know wbaher that involved a physical urauft or not? 

A. I have no idea. ” 

To the extent tbt cases yield any generally rtcogniz+d standard iss thi very sensitive 

nrca, it is that conditions m&have been so dificutt, dangerous or unpleasant that a 

rasonable penoa in &c employee’s shoes would have felt compdltd to stay home w While 
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picket lines may be places of high adrenaIinc and may feature impulsive acts or even 

violence. record evidence from which an objective fact tinder could conclude that 

circumstances here were hazardous or intolcrnble is in short supply. If that is not clear 

from Claimant’s restimony,‘9 the fallacy in his rheme caz~ be found in several objective, 

undisputed facts: the majority of employees worked without problems; the safe gate was 

patrolltd by security guards; there was not a single documented incident of physical 

violence on the picket liner during the strike; no injuries or property damage were reported 

by Carrier employees: Claimant was at no time subjected to picket line violence, nor did he 

ever witness any. Moreover, his complaints of “clammy hands” and “upset stomach” at 

merely seeing the pickets is not compatible with congregating drily at the sfene to chatted 

casually with other C&W employees who did not work He never once troubIed <o ask his 

super-visor about aitvnate means of coming to work, in good part itself B revealing case 

study. On balance, the tsie of fear over perilous conditions at the gate is not a credible 

story. It hangs there like I wen; the more picked at, the worse it looks. 

In sum, the record falls short of establishing conditions so risky as to permit an 

inftrence that a reasonable person in SaMas’ position would have believed be was in 

danger. He says he felt uncomfortable, but viewing that daim ngaiasr the prostrike 

b:ckground, his own testimony, the actions of fellow cmployces and the significant 

videotaped evidence of the envlonment at the sale gate. an imaginative leap is required to 

fmd real danger or the realiic rpprehcnsion of such, let alone “abnormaliy dangerous” 

conditions on this record. Carrier was entitled to set its own and hitr stindards for 



reporting, standards above the “discomfort” line drawn by Claimant. Eis conduct did not 

measure up to those standards. Accordingly. the Board concludes that there is abundant 

record evidence to support Carrier’s determination that the L:SWh picket lines did not 

constitute an unsafe condition justifying Clsimant’s failure LO report for wark. 

Exving found thxr Claimant’s safety concerns were synthetic, and that refraining from 

work on account of put-ported health hazards csmoutlrged more heartfelt motives, we turn 

to his second professed justiticntion for failing to cover his assignment: “respect for the 

picketing workcrs.“M 

While the issue of reasonable apprebensioo is fact intensive and potentially somewbat 

subjective, the question of CGnanr’s right to demonstrate his respect by engagiag in * 

sympntby strike, and Carrier’s right to respond PI it did, is a pure& Iqal one. And while 

the law in respect to parts of the question is far from settled, it is reasonably clear on the 

big pieces ofwho can do what under the circumstancu presented by this Claim. 

Both sides urge analogizing to the NLRA on aspects of this cadt. As an initial matter, as 

the parties are aware, significant differencts exist between the rights of employees under 

the M&4 nnd the F&A to engage in sympathy striker Succinctiy, the NLRl places no 

restrictions on the right of employw to honor the picket lints of other unions, even during 

the term of their colhxtive bargaining rgrecmcnt, typie%lly stimul:ting employen to 

negotiate %o strike” claa~s ” While an emplwytr may dischtrge employees who eng=ge in 

uaprutected strikes if it doa so properly, tbc range of protected a&v@ is broad, including, 

as t.bc Organizntion cmpht&u, the qukting of labor over safety isrues. 

. 
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The a%, in contrast, puts the accent on contiauity of service, strike avoidance and ihe 

minimization of interference with or disruption to national air and rail transport. Given 

that emphasis. a number of district and circuits court: though not all, have enjoined 

sympathy strikes under the RJ..A on the “minor dispute” thcov, i.e.. if the express and 

implied provisions of the collective bargaining agreement can be arguably construed to 

require cmproyeo to report for work, the work stoppage can be enjoined pending an 

arbitral determination of the contract’s meaning. ” 

The NLRA extends great latirudr to cmplaycrs to dismiss employees who engage in 

unlawful strike activity.JJ Employees who respect another union’s picket lines, absent a 

binding no-strike clnuse, are norma& viewed as engaging in protected activity undef $7 

and are immune from discharge” Similarly, bccsuse the ‘Railway Labor Act puts a 

premium on the “continuance of the employer’s operstions and the employer employ= 

nlationsbip,” the courts generally have not tolerated the discharge of RLA employees who 

strike in violation of the ActJ4 

The Board need not get entangled directly in those issues here, but as subtext, the 

principles are meaningful and have portentous ramificrtioos for Claimant. While dirchrtge 

of strikers appears to be impermissible under both statute, replacement of strike= is 

allowed under the NXRA.= The policy intcmta underlying the BLA, the duties that statue 

places on common uniets to provide uninterrupted service, rod tbc reported uses 
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establish that airlines and railroads may also lawfully hire permanent replacements far 

employees who engage in lawful, authorized economic rrrikes.” Worker replacement in 

RLA-colered industries is not common, and is less common still in the context of work 

stoppages occurring outside the permissible period of self-help. The authority on the 

parties’ rights and obligations in terms of sympathy strikes is thus less well developcd. But 

it is no less clear, for if replacement is sanctioned in response to lawful strikes, there is 

illogic in probibiriug it in response to unauthoti~d strikes. As one court has held in the 

context of au unlawful RLA job action, “The permissible bounds of self-help...[is defined 

as] not including mass discharges, but limited to employing replacements to the time the 

strike would have ended.* And, since Claimant left work without authorization in order 

to assist an unafllliated union representing cmployHs of another empioyer in support of its 

targeted objectives, those arc exactly the facts hen. 

In anrlyzing Claimant’s conduct, WC are intensely conscious of the historic importance 

of picker lines in the railroad industry, and recognizx as well the competing obligations 

placed on the employer as a common carrier to maintain it3 operations. The finr 

proposition-the tradition among organized employees to respect picket lines-has P long 

and distinguished pedigree. It is a labor heritage often recognized by the eoum, and one 

the Organizations value highly. .4nd for obvious reasons. In the wards of Learned Stand: 

“When ali other workmen in a shop make I tommoe cause with a Wow 
workman over his separate gricvsnce, and go out on strika in his support. 
tbcy engage in ‘con~ertcd nctkity’ for ‘mutual aid’ although the aggrieved 
worlcmro is the only one of &cm that has any stake in the oatcome. The 
mt know that by their action, ucb one of tbem a.wurm support of the one 
whora they arc ail then helping; and the solidarity SO established is ‘mutual 
aid’ in the most literal renst. 08 nobody doubts. So, too, of those engaging 
in a 4symprthetic sMlrc,’ or secondary boycott, the immediate quarrel does 
not itself concern them, but by extending the number of those who will 

‘;,% +. “rid&&&~& 384 U.S. at 344.3% m v. m 819 F. i!d 839,842 (S” Cir. 198;3; rysh Y. 
m 802 F. zd,SpP. 907 (? Cir. 1986% em-m- 

. . 
EcuatoW &qylampp m 

Zd 38. U4 C ClC. mv. s 20SF. &p&2, 194 (S-D.-N.u). 
WF. Ge510 (zd’&.1%2); v Y. u 920 E2d 722 (II’ Cu. 19%) QZ& &&$4 
;oz.u.s. 901(1991). 

&&@.sJ Airlina, 430 F.2d. 957,959. 
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make the enemy of one the enemy of all, the power of each is kastly 
increased.” ‘9 

In bypasjing the established claim procedures of his Agreement and resorting to self- 

help on October 13, 1997. Claimant’~ conduct WBS consistent with the support for a sister 

union acknowledged by Justice Eland.*P Governing oneseif in accordsnce with passionate 

commitmeat. achieving the srdoous task of autonomy, living in harmony with one’s 

philoropby, and acting couragMusly are alJ respectable goals. 

But that said, the rail transportation industry teaches this leveling lessoc: trains should 

run on time. In the railroad world’s bumar of choices, moral drdication KO ideals aad 

political loyalty are not principles necessarily superior to safe and rdiable operations or the 

settlemenr of dilTereaca in an order& fashion. As Catiet in this iastance plausibly assqrtr, 

-..,the nature of the rail businns is you can’t just shut off inbound and outbound 

shipments like you turn off a light switch...[o]ur other customers demnndrd some 

services...they could care less about the strike;” Thus, as the courts have recognized 

repeatedly, wheu it comes to questions of who may refuse to perform work as agreed under 

tht FLU, L[t)hc emphasis of the Act is on ad orderiy, prescribed procedur&&’ 

For those ~C~SOQJ, if the right to walk o!T due to genuine eoncent aver abnormal health 

hazards is protected activity under the RLA, when, as here, au employee feigns fear in 

order ta strike for orhct rtluap4 ht takes matters into hi8 own &an& in violation of tht 

status quo commanded by the Act in doing so, be exceeds the bounds of permissible 

conduct, triggm the employer’s reciprocal rfght to eogagt in 3s owu xdf-help, and at least 

tempera+ farfeiu auy claim to his job. 
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In this insteocc, one important ndditional consideration bolstem our conclusion. The 

parties’ coilecrive bargaining agreement contains the rollowing provision: 

“Prior t0 the assertion of grievances as herein provided, and while 
questions of grievances are pending, there will be neitber a shut-down by 
the employer nor a suspension of work by the crnployecs.” 

Interestingly, the Organization reads this language as providing chat since be was not 

inspired to strike for reasons related td a dispute with Carrier, i.e., he struck over a non- 

arbitrnl issue. his actions were not prohibited by tbe Agreement’” Carrier construes the 

contract as neither clearly probibiting nor protecting Salinas’ conduct, and, trusting in itr 

preemption theory, in turn argues that the grievance procedures of the Agreement are not 

applicable to this dispute. The Bonrd rejects both positions, Our reasons lie in the above- 

quottd Language: a surpensiou of work is at Ieast arguably not permitted before the 

grievance procedure is exbhourted. The positions staked out by the parties constitute a 

dispute over whether this is a proper interpretation of rbe contract language, or whether 

the Agreement even applies. By its anributa, that is an arbitrrble dispute. If the Board 

determines that it has jurisdiction, the further question of Claimant’s unilateral right to 

quit work in order to pull shoulder to shoulder with unlffiliated striking workers-a 

question of contractual righttis thtn facetiP 

All of this, obviously, is a kind of round-tbc-world way ofsuggesting that in our opinioo 

Clalmnnt, as often in such situarionr; appear to be good man, tmt P cmstttity in tht fw of 

war. The conclusion is inescapable that if he thought he eojoyod the right to walk off the 

job during the life of hit labor :greement in support a group of unrelated spikers, it was 

incumbent 0x1 him to ttst the uotion and have it ratified by a Board of Adjustment. He was 

twice warned prior to the stadruorkers’ strikt that if he did JO, ht would be repbred. The 
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Board conciudw chat Carrier was warranted both in terms Of the Agreement and rr~-~~al 

law in following through on its warnings. 

The Board would be derelict if it did not commend counsel on both sides of this matter 

for their cooperatitn and courtesies throughout but psrticulnriy For rhe bigh quality of 

their pracutations. 

F’JZYDINGS: 

1. The Claim is not preempted by the Federal Railroad Safety Act 

2. The FLailway Labor Act is applicable to the Claim. 

2. The Board has jurisdiction of the Claim. 

4. The Claim poses a minor dispute. 

5. The parties herein are Cat-tier and Employee as defined by the Railway Labor Act 

6. Due notice of the hearing thereon has been given to the parties. 

7. Substantial record tvidenct exists to find thar Claimant’s refusal to work was not 

based on a goad faith belief that conditions oa the safe gate were so diiXcult, dangerous or 

unpleas~t as ta justi@ such nfusaL 

8. Substantial rcsord evidence exists to find that cboditioos on the safe gate did not 

satisfy FFtS.4 standards for justify-ing Claimmt’r refusal to work. 

8. Suhsuntial record evidence exists to find that Claimant withheld his servicea in 

5ympaQ with striking st&vorktn. 

9. Sobataatid record evidence exists to find that Cmritr’r failure to bold a hearing 

prior CO replacing Claim-t under the cireumstaacea of the cam does not rwuh in default 

on the merits. 

10. Substantial record evidence cxistx to find that Carrier’s decision to permanently 

replace Claimant does not violate the Parties’ Agreemeut. 

31 



Public Law Board So. 6161 - Case Yo. .I 
IcIerits Award - Paul Salinas 

AWARD: 

The Claim is respectfully denied. 

cm/ 
sa E. Conway - Neutral &ember 

~lLL3 yzk..A&,.u & 

Roger A. Burrill - Employee Member Thomas Lawrence III - Carrier Member 
(Concurring) (Dissenting) (Concun-ing) t$abm&$ 

March 19,zooa 
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