PUBLIC LAW BOARD 4208

. Cass No. 8
Awgrd No, 8
Carrier File No, 1017448
Organzation Fie No. NFR

NMB code 106
Claimant Canducior L. W. Stouffar

PARTIES TO DISPUTE:

UNITED TRANSPORTATION UNICN
AND

UNICN PACIFIC RATLROAD COMPANY,

Siaterment of Claim:

Cloim is made in bahoif of UPRR Conduchor Lorry W, Siauifer for removal of Leval

4 Upgrade Discipline, and poyment for any time lost os a result of formal
investigation which was heid in Sait Loke City on May 25, 1996,

.indings

Upon the whole racord and off the evidence, the Boards finds that the Parties
herein ore Carrier ond Employses within the meening of the Raitway Labor Act, as
amended, and that the Beard has jurisdiciion of the Parties and over the subject matter
and the Parties were given due notice of the heoring held.

On June 6, 1949, the Cloimant became an employes of the Western Paciic
Railroad. He wos gromoted to Conducior on March 13, 1972, On May 15, 1996, the
Claimart, along with Engineer Donna M. Domings were cssigned to Troin STMET-14
which was schaduled eastward from Elko, Nevoda o Salt Loke City, Utal, The Engineer
had been initiclly employed os o Brakeman on August 15, 1924 and was promated to
Engineer on January 1, 1995. Al the lime of the incident, the Engineer was taking her
first trip since returning fram a 5 month moternity lacve of absence. Sha was generplly

vntamilicr with the route, & was o dark and rQiny evening,

On this night, an efficiency feam wos conducting lesis on the route fraveled by
Train STMET-14. At MP 7B3.6 they placad the signal in o skap position. At MP 784.10 to
the right of the track o red light wos displayed. This light was ploced ai o curve on o of
the end of a 1% descending grade. The area was o canyon and the tracks through the
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areq consisted of three consecutive curves. in addihon, about 2 mile east of the area
was a “flange oiler™, a davice o Jubricate l'ocomotive wheels and tracks to reduca #riction,

The crew stopped the rain short of MP 783.6 and recaived outhority from the
Disparcher fa proceed post the red signal, Cencurrently, it bagan to rain hard. The crew
expecied and was looking for the next signal which they expected to be red. As the crew
come down the descending grade and rounded a right hand curve, they saw the
hecdlights of tha efficiency team’s pickup truck, shortly thereofter the Cloimont saw tha
red light and velled to the Enginesr, “thara it is, there it is”. The Engineer placed the frain
into emergency, but, fuiled o siep short of the red igght, possing it by about 72%, The red
light ysed wos approximotely ¥ tolf and the lens about 2 ¥ inches by 2 3/4 inches in

The efficiency ieam remeoved the crew and they were subjected to o drug screen

test which was negative.

By latter doted May 18, 1996, the Claimant was odvised ‘o oppeor o o formal
investigation of the Office of the Manager of Troin Operations, Salt Laka Chy, Utah, ar
t:00 p.m. The purpose of the hearing was 1o defermene fus respensibility, if any, in frain

STRAET-14 failing 1o stop short of the red light on May 15, 1996 ot oppreximately 8:41

p.m. The rule af issue which was cited in the Carrier's submssion reads as follows:

6.27 Movement ot Restricted Speed

When g froin or engine is required to move ot resfricted speed, movement
must be made ot @ speed that allows stopping within half the rangea of
vision short of:

Train
Engins
Railroad cor
Men or equipment fouling the track
Stop signal
Cr
Darail or switch lined improperly

The crew musl keep ¢ lookout for broken rail and not axcaed 20 MPH.

Comply with thess requirements until the leeding wheesls reach g point:
whers mavement at restricted speed is no langar required.

After reviewing the franscrpt of the hearing, the Corrier defermined tha Cloimant

wos cuipabie in the incident. By lefter datad May 31, 1996, the Cloimant was advised of
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the Corrier's decision and ossessed o Level 4 Discipline under the Upgrade Policy which
.wus o 30-day suspension without pay.

CARRIER'S POSITION

The Carrier argues that the Claimart was afforded a fair and impartial farmasl
invastigation. They say he wos well aware of the charges against him, aspecially since ha
was ramoved from service and regquired to subimit to a drug screen test. The Carrier
gsserts the Claimani was properly netified of the time and place of the hecring.

As 1o the marits, the Camer believes the evidance presented established that the
troin Toiled to stop short of the rad light. The Carrier argues thot the Claimont knew he
had on inexperienced engineer and should have igken the care necessory to assure that
she waos oparating the imin ot o speed which would have allowed them fo stap short of
tha red fight. They insist that ve was familiar with the territory and experienced enough to
realize the train wos going too fast under the circumsiances. They sontend he had an
obligation fo be sure the spead they ware fraveling would allow them 1o step short,
particularty under the condifions which exisied at the time. They say the foct the train bad
jo go info emeargency in an attempt to stog short of the red hight, indicutes the Ciaimant's
failure to matniain the froin of the proper restricted speed.

ORGANIZATION'S POSITION

. The Organizatien insists e Carrier viclated the procedurel requirements of
properly notifving the Cloimant of the specific charges. They submit, that even though
these errors may not be oitributakble to the Lober Relotions Daparfment and fall on the
shoulders of the operating depanment, they cre sarious enough o warrant setiing aside
the discipling on this besis alone. The Organization holds that the oparcting depariment
insists on toking short cuts which are o direct viclation of the Collsctive Borgaining

Agremment,

As io the merits, the Organization contends the effidency fecm set up the test ina
manner ¥ assure failure, They argue that the terrain, the weather conditions and the
tack of experience of the Engineer almast assured that the crew could not pass the test.
They soy the efficiency teom failed {0 comply with the guidelines for efficiency testing,
especially that section which reads:

.. .Test must be conducted in a fair ond impartial ranner, keeping in mind that
one of the greatest benefits is the educctional value. Rules must be enforced in
a firm, fair and consistent manner, without regerd lo personglities ond emotions.
if it becomes necessory o correct or counsel an employes because il is apparent
that @ rule has been violoted, instruction end counseling should be given in @
Frm, courtecus manner as soon as praclicatle while the circumstonces are still

. fresh in everyones minds. | ..
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The Organizatien believes that given the circumsiances the Clairnant could not
have done anything differently which would have assured that tratin would stop short of
the red light. They alsa believe that the efficiency leam kraw the Engineer had recently
returned from moternily leave ond was unfomitiar with the orec. The Crganizotion
submits that the team intentionally set up a test that wos deceptive and bogus.

DECISION

The Board has reviewed the facts in question theroughly. There is no doubt thot
efficiency tesis are o necessary part of the operaticns of any railread. 1t is important o
provide conlmuous training so thal engineers ond canductars do not hecome
complacert. However, such tests should be conducted in @ manner to assurs that the
tocts ore sat up io repiicate, as much as possible, real situalions as they are liksly 15

OCTuUr.

it seerns ta this Board thot the test, as sat g, was streiching the limits of efficiency
testing. To say the test was rigid is on undersiatement. Parficularly when you consider
the placement of the fight, the size of the light, the weather conditions, the fact that the
pickup truck was focing the oncoming train with its lights on (on the oppasite side of the
track from the light placemant} and the fact there was fram all indicaticns no sond in the
train {ot leost there was unrefuted testimony that there wos no sondj ored there were o

sertes of curves on a 1% grade.

Trua the engineer failed i stop short of the red light, but, she did not pass it by
much considering th llengt ih The gquestion is whether the Claimant hod
season to believa they were not proceeding safely and within o speed which would allow
them o stog short, The Board believes it wos recsoncble for him o believe the engineer
did have control of the frain and could have stopped short of the obsiocla. Furthermore,
the purpose of efficiency lesting is presumably to test the efficiency of the crew. When o
test is sat up that only exposes ane crew member to the test, it seems o this Board lo
defeal part of the ragson for efficiency testing. In this cose, the Engineer testified that she
never sow the light and none of the Carrier witnesses estified thof she should hove seen
the light. They simply had not checked the lacomotive o ascertain what she could see.

its true the Claimant was more exparianced, but, the evidenca does not show that
he in any way foifed o provide guidance 1o the Engineer. Sha found ng fuult with his
assistonce and he found no foult with her operatian of the lacomotive. In addition, there
was no teslimony 1o refule the claims made by both the Engineer and the Claimant thet
the lrain was in danger of stafling as it descending the grade and roundad the curves.
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.'he cloim is susicined.

Caroi J.

&L —.{
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Daniel E. Torrey, Carrier Member Normen 1. Lucos, Employese Member

Submitied this 30" day of Juns, 1999.




