PUBLI C LAW BOARD NO__ 6334

Award No. 4
Case No. 4

PARTI ES TO DI SPUTE:
Br ot her hood of Maintenance of Way Enpl oyees

and

The Texas Mexi can Railway Conpany

STATEMENT OF CLAI M
Caimof the System Conmmttee of the Brotherhood that:

1. The clainr as presented by General
Chairman R D. Sanchez on May 8, 1997 to

Assi stant Ceneral Manager F. E. Hale shall be
al l oned as presented because said claimwas
not disallowed by Assistant CGeneral Manager

F. E Hale in accordance with Rule 18(a)
(System File MM97-4-TM).

*The initial letters of claimwll be
reproduced Wi thin our initial
submi ssi on.

Fl NDI NGS:

This Board, upon the whole record and all of the evidence,
finds and holds as foll ows:

_ 1. That the Carrier and the Enployees involved in this
di spute are, respectively, Carrier and Enployees within the
meani ng of the Railway Labor Act, as anended,; and

2. That the Board has jurisdiction over this dispute.

OPI NI ON OF THE BOARD:
Rule 18 provides, in pertinent part, that:

TIME LIMTS FOR PRESENTI NG AND PROGRESSI NG
CLAIM5 OR R EVANCES

(a) Al clainms or grievances mnmust be presented in
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witing by or on behalf of the enployee involved, to
the Vice President - Operations wthin sixty (60) days
fromthe date of the occurrence on which the claimor
rievance is based. Should any such claimor grievance
e disallowed, the Carrier, shall within sixty (60)
days fromthe date sane is filed, notify whoever filed
the claimor grievance (the enployee or his
representative) in witing of the reasons for such
di sal | owance. |f not so notified, the claimor
grievance shall be allowed as presented, but this shal
not be considered as a precedent or waiver of the
contentions of the Carrier as to other simlar clains
or grievances.

(b) If a disallowance claimor grievance is to be
appeal ed, such appeal nmust be in witing and nust be
taken within sixty (60) days fromreceipt of

di sal  owance, and the representative of the Carrier
shall be notified in witing within that time of the
rejection of his decision. Failing to conply with this
provision, the matter shall be considered closed, but
this shall not be considered as a precedent or waiver
of the contentions of the enployees as to other simlar
clainms or grievances. It is understood, however, that
the parties may, by agreenment, at any stage of the
handling of a claimor grievance on the property,
extend the sixty-day period for either a decision or
appeal, up to and including the highest officer of the
Carrier designated for that purpose.

(c) The requirenents outlined in Paragraph (a) and
(b), pertaining to appeal by the enployee and deci sion
by the Carrier, shall govern in appeals taken to each
succeeding officer, except in cases of appeal fromthe
deci sion of the highest officer designated by the
Carrier to handl e such disputes. Al clainms or
grievances involved in a decision by the highest
designated officer shall be barred unless within nine
(9) nmonths fromthe date of said officer's decision
proceedings are instituted by the enployee or his duly
aut hori zed representative before the appropriate
division of the National Railroad Adjustnent Board or a
system group or regional board of adjustnent that has
been agreed to by the parties hereto as provided in
Section 3 Second of the Railway Labor Act. The parties
may by agreenment in any particul ar case extend the nine
(ég nmont hs' period herein referred to.

(d) Aclaimmy be filed at any tine for an all eged

continuing violation of any agreenment and all rights of
the claimant or clainants involved thereby shall, under
this rule be fully protected by the filing one claimor
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grievance based thereon as |ong as such alleged
violation, if found to be continues. However, no
nonetary claimshall be allowed retroactively fromnore
than sixty (60) days prior to the filing thereof. Wth
respect to clains and grievances involving an enpl oyee
hel d out of service in discipline cases, the original
notice of request for reinstatenent with pay for tine

| ost shall be sufficient.

In a letter from Second Vice chairman Edward Posas, Jr., dated
February 20, 1997, the Organization filed the disputed continuous
Caimwth Roadmaster Juan Rubio on behalf of certain named

enpl oyees:

for Two Hundred Twenty Four (224) hours each
at their respective straight tine rate of pay
and for all over time worked on cl ai mdates
listed, and for Eight (8) hours holiday pay,
account the Carrier used contractor forces
Trac Wrk Inc. to perform Maintenance of Wy
duti es between Corpus christi TX and
Robstown TX. on dates from Jan. 13-17, 1997
Jan. 20-24, 1997, Jan. 27-31, 1997, Feb. 03-
07, 1997, Feb. 10-14, 1997, Feb. 17-20, 1997,
and continuing dates, on the carrier's

property.

Roadnast er Juan Rubi o denied the disputed aimin a letter,
dated April 18, 1997, to the Organization's Second Vice Chairman.
In the ﬁpril 18, 1997 letter, the Carrier indicated, in pertinent
part, that:

It is the Carrier's position that said claim
has no nerit as claimed by the organization
for alleged violations of Rule 1, 2 and 29 of
the current Agreement. Therefore, the

organi zation O aimEP97-16 dated February 20,
1997, is respectfully denied.

In a letter dated May 5, 1997 to the Roadnaster fromthe Second
Vice Chairman, the Oganization expressed his disagreement with
the denial of the disputed daim In a letter dated May 8 1997
to Assistant General Manager Fidel E. Hale, General Chairman R
D. Sanchez appeal ed the denial of the disputed Caim

In a letter dated Septenber 12, 1997 from General Chairman
Sanchez to Assistant General Mnager Hale, the O ganization first
i nvoked Rule 18:

- This is to advise that the Carrier
failed to conply with Rule 18, Tine Limts
for Presenting and Progressing Cains or
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Gievances, therefore we are requesting that
the paynment of this claimbe allowed as
present ed.

W will be available to conference this
claimon Septenber 30, 1997 at 9:00 A M, if
this neets with your schedule.

In a letter dated Septenber 30, 1997 to Assistant General Manager
Hal e, General Chairnman Sanchez referred to a conference that
0ﬁcurred on Septenber 30, 1997 and indicated, in pertinent part,
that:

During conference we took great
exception to the Carrier's letter dated Apri
18, 1997, from Mr.Juan Rubi o, since he has
not conﬂlied with Rule 18, para%raph (a),
since there was no reason for the deni al
outlined in our agreenent.

During conference we al so pointed out
that under the sane Rule 18, para?raph (b)
was al so violated account | appealed this
claimto you by ny letter dated May 8, 1997
and no response was received.

The Organization noved the disputed aimto the Third Division
inaletter dated Novenber 14, 1997. Assistant Ceneral Manager
Hale, on behalf of the Carrier, sent a letter, dated Decenber 15,
1997, to General Chairman Sanchez. In the Decenber 15, 1997
letter, the Carrier first conmented in witing about Rule 18. In
a response dated January 7, 1998, CGeneral Chairnman Sanchez

di sagreed with the contents of Assistant CGeneral Manager Hale's
Decenmber 15, 1997 letter. In a letter dated January 21, 1997 to
Ceneral Chairman Sanchez, Assistant General Manager Hale

di sagreed with the contents of General Chairnman Sanchez's January
7, 1998 letter.

The record omts any evidence whatsoever that the Carrier had
sought an extension of the period to deny the appeal or that the
parties in any manner had extended the period for the Carrier to
deny the appeal while the disputed Caimhad renmained on the
roperty. he record omts any witten evidence that the Carrier
ad denied the appeal in any manner on a tinely basis on the
property. The Carrier failed to present any witten evidence
that the Carrier had invoked Rule 18 in a tinely manner on the
property to challenge the propriety of the O ganization's initial
decision to file the disputed daimwth the Roadmaster.

The record indicates that the Carrier failed to respond to the
appeal of the disputed Claimin a tinely nanner in witing on the
property in a proper manner. In accordance with Rule 18, the
Carrier therefore failed to submt a tinmely response of the
Organi zation's appeal on the property. Under these circunstances
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the disputed C aimshall be sustained.
AWARD:

The Caimis sustained in accordance with the Qpinion of the
Board. The Carrier shall make the Award effective on or before
30 days follow ng the date of this Award.

?JW L Dz ptl.

Robert L. Dougfas
Chairman and Neutral Menber

iﬁ/é‘/@

farry ¥. Hicks
Carrier Member

Donald D
Employee

Dated: H-~0\

artholoma
mber




