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r'arties: Brotherhood of Locomotive ingineers 
and 

Pennsylvania-;ieadimg Seashore Lines 

iitateoant 6f Claim: “Appeal or* fiP%?%m ii. ri. Albertson from discipline 
of dismissal imposed by G-32 kotice dated "lay 2.0, 
1970, the ijutline of iffense reading: 

'Violation of irule P (Second Paragraph), 
Current dook of itules for conducting 
Iransportation, approximately Y:OO Pti 
Siednesday, April 29, 1970; 

and requesting that G. H. Albertson be compensated 
for lost earnings while out of service." 

Discussion: The Claimant entered the employ of the Carrier on 

January 30, 1943, and was promoted to Snginear on December 12, 1958. Since 

December 28, 1968, he has been restricted to firemanls work as 5 result of 

.: disciplinarp sanction imposed upon him because of his involvement in a collis- 

sion with another engine. 

On April 30, 1970. the Carrier received information 

that the Claimant had been arrested. It thereupon instructed its Captain 

of Police, nr. Eond, to investigate the matter. Captain Sand's investigation 

disclosed that on April 29, 1970, at g:OO Pit, the Claimant had been arrested 

and charged with committing arson and about 9:40 ?sion the same night, he had 

been arrested and charged,wi.th assault and battery against a police officer. 

Captain Bond's investigation al&o disclcsed that the 

Claimant had also been &rested for arson on may 23, 1966, and that he had been 

convicted of that offense and given a suspended sentence of one and one half 

years with the provision that he be under the care of a physician. 
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On AriL 3G. 1970, the L'arrier, a.5 a result of the infor~~ation 

received from Zaptain crond, sent the ilainant a ,:otice to report for Trial 

on tiray 8, 197J,'and charged him with 

"Violation of dule 5 (aecotid r)aragrephj current Look 
of ;iules for t'onductinz Transportation, aparoximateljr 
g:OO FL:, Wednesday, April 23, 1970:' 

The Trial r.ras held as scheduled, and on ,;ay 23, 1979, the 

Glairrant received and signed a r'orni 5 -32 Lotice of iliscipline which stated 

that he had been dismissed from tie servibe of the Carrier as a result of 

the charges filed against him. 'The Claimant filed a timely apgealwhich was 

processed in accordance with the prescribed procedures, and in light of the 

fact that the appeal was denied at the several intermediate and final steps 

of the appeal procedure, the parties agreed to place the matter before this 

Board. 

Lu3.e 2, Second Paragrqh, states: 

"IO enter or remain in the service, employes must 
be of good moral character and must conduct thsm- 
selves at all times, whether on or off Company 
property, in such manner as not to bring discredit 
upon the Company. 

In the course of the appeal on the Claimant's dismissal, the 

Claimant!s attorney on October 12, 1970, filed a copy of a court record show- 

ing that on Kay 6, 1970, the Claimant had been found not guilty by the Court 

of the charge of assault and battery o-n April 29, 1970, against the $.ice 

officer. 

Regulation No. 6, captioned "Risci$ine," of the forner &F& 

Schedule Agreement, under which the Claimant was tried, states in its relevant 

parts: 
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"6-A-2. Any fireman directed to 
gation or trial will be notified 
and time of the investigation or . _ 
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attend an investi- 
of the place, date 
trial and may be 

accompanied by the local chairman of his organization, 
or a representative of his own choosing, who will be 
permitted to question witnesses and those conducting 
investigation, or trial, so far as the interests of 
the fireman are concerned. 

6-A-3. A fireman directed to report for trial will, 
at that time, be informed in writing of the exact charge 
for which he is to be tried." 

Carrier's Position 

'Phe Carrier denies that there are any vaLid bases, procedurally 

or substantively, for settFng aside the discipline imposed upon the Claimant. 

Concerning the procedural objections, the Carrier concedes that 

the Hearing Offioer might hove phrased more faiicitously his intention not to 

anewer any questions directed toward him. what the hearing Officer', however, 

meant to convey by his poorly formulated statement was that he wanted to avoid 

.the situation of having to testify in a case over xhich he was presiding. How- 

ever, the Carrier states that the record does not 6how that the Claimant's 

rights to a fair and impartial trial were in any way prejudioed. The Car- 

rier also states that the Organization was in error whsn it stated that the 

G-32 FO~U UNotice of Discipline" was'not properly dated and numbered. The 

.' Carrier states that the botice was numbered and dated by the Claimant in his 

otr~n handwriting. (At the Board hearing on January 6. 1971, the Garrier pro- 

ducked the original Form G-32 showing that it was dated and signed on&y 20, 

1970, by the Claimant). 

Concerning the substantive aspects of this case, the Carrier 

asserts that the evi.dence in its possession justified it &I charging the 
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Claimant with violating &.~la E and when that evidence was adduced at thb 

Trial, coupled with the CZaimant's prior semi& record, it was justified 

in concluding that the Claimant should be dismissed from its service. 

'The evidence of record showed that the Claimant had been 

arrested, convicted and sentenced in 1966 for the crime of arson. When he 

was again arrested four years later for the same crime, the Carrier was war- 

ranted in initiating disciplinary action against the Claimant and assessing 

said discipline when its charges were proved. The Carrier was not obliged 

to wait until the Claimant was tried in 8 criminal court on the 1970 arson 

charge. To havs done so would have been a dereliction on the part of the 

Carrier with regard to its responsibilities toward the public, its customers 

and tha Claimant's fellow employees. The Carrier notes that in the 1966 ar- 
;,. 

son charge, the Claimant was arrested on K&q 23, 1966, but he was not sentenced 
. . 

until April 13, 1967. Moreover, the Carrier states that if it had not taken 

any disciplinary action against. the Claimant until after his court trial, 
,-, 

there can be no doubt that the Organization would be contending that too much 

time had elapsed between tine date of the origina 1 incident and the initiation 

of the disciplinary proceeding. 

The Carrier stresses that the judge who found the Claimant not 

guilty of assault and battery against the police officer, however, found stifi- 

cient cause in the arscn’charge to bind the Claimant over to the Grand Jury. 

The Carrier's judgment was that its responsibilities as a common carrier did 

not permit &t to allorz the Claimant to remain in its service pending final 

disposition of the Claimant's criminal charges. 
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The Carrier stresses that there can be no doubt that the 

Ciaimant was guilty of breaching Rule 3. Arson is a serious criminal 

offense. In these troubled times, the Carrier is beset with problems of 

vandalism, fires, thefts and the li!ce. It has solicited the assistance 

and cooperation of -police departments in preventin< and detecting these 

ofienses. 'Zhere can be no doubt that discredit is brought upon the Csr- 

rier whan one of its employees is arrested twice by the local pollee de-r& 

ment on the serious charge of arson. TLhis conduct also raises serious ques- 

tions concerning the Claimant's moral character. 

The Carrier also states that it was no error or breach of due 

process to introduce andconsidar the Claimant's prior service record in 

datermining, not his guilt but the appropriate sanction to impose. 

The Claimant's service record shows that he was disciplined for 

10 separate incidents. The most serious one occurred in hovomber 1968 when 

the Claimant, while working as an engineer, collided with a standing engine. 

This collision resulted in a severe injury to the fireman on the Claimant's 

engine from which he has never returned to work, and property damage in the 

amount of G;lcj,OOO. As a rest& of this collision. the Claimant was dismissed 

from service, but because of pleas of leniency advanced by the officials of 

the E&F&%% and the Claimant, he was restored to service, but disqualified from 

oparating 'an engine. 

.The Carrier concludes that both because of his conduct and his 

past service record, it was justified in dismissing the Claimant from its 

service. 



Orzanizstion'a ?osition 

The 0rganization contends that the Zarrier erred in dismissing 

the Cl.ai:nant for an unproved charge. The Organization stresses that it has 

not been iwoved that the Claimnt was ;-uilty 02' the 1370 charSa of arson, An 

arrest is only a charge and the :resentns::t cf a cilar:~e is no proof or evidence 

of guilt. Ike Carrier had no right. to assuze that tne Claimant was guilty of 

the char;8 ir. the absence of a detexiratior. of &lt b; a court of oom+,ent 

jurisdiction. &e Carrier has determined teat the 31iimant :.?as guilty of the 

1970 charge because he ~s.5 convicted of the sa!ae charse in l$6, however, the 

Carrier brought the Zlair.;ant to Trial on tne 1373 charge and that charge has 

not been proven to date. 

'The Organization also contends that the 3arrier committed several 

serious ?rocedL!ral errors in its conduct of the i'riel, which of itself requires 

that the disoi$ins be vacated. 

it was fundamental error for the Searing Officer to refuse to 

answer any questions which the Claimant's repesentative deemed necessary and 

pertinent to the chari;e. 3uch conduct by the Carrier's officer is evidence of 

?rejudica and bias taw.rd the Claimant by denying him a i'air and &partial trial. 

I'he Carrier also committed error ken the Zarrierls hignast offi- 

cer, in denying the appeal, stated that the Carrier's decision YE ‘based on 

the discialinery procedure conducted under its IrorkinC rules of the Carrier's 

rules and rsgulations, and not what transgkred in a court 2roceadicg. 'i'he 

&crier has to be bound by competent evidence and not hearsay. 'There was 

nothing in the Claimant's servic e record to shoG any prior violation of Sule 

a. a& it rras =~a hearsay dnat he ~7;'~s guilty thereof Fn 1970. 



, 
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The.Organisation further contends that the Carrier committed 

error in hblding the Clai,nant guilty of violating ;iuLe & because the operating 

rules must be deemed to apply to prohibited acts cocE;litted on the Carrier's 

property which affect the Carrier in the'operation of its road, The operating 

rules olay not be construed to oexit the Carrier to control or discipline an 

ea$oyee for his conduct while off duty and not on the Zarrier's property, 

w&n such conduct does not directly and adversely affect the Carrier in the 

operation of its road. To ser.&t othemtise, contends the Cri;anisation. would 

be ah improper intrusion into tne employee's psrsonal rights and life. 

The i;rgar&ation denies that the Claimant's service record war- 

rants his dischnrze. P0r an employee with 27 year, e md 11 months setiority, 

incurring incidents which impased 11 days discipline'for 13 separate incidents, 

is mot a bad record. There were no prior citations for any violation of hula ~2. 

The ,Carrier acted on charges whicin xera not proved beyond a reason- 

able doubt, and tterefore the OrgmAzation urges this board to set aside the 

Carrier's unwarranted action. 

Pindings: The Eioard, upon'+ whole record and all the evidence, finds that 

the employee and Carrier are imployee and Carrier within the meanins of the 

zlailway Labor Act, as amended: that the 2oard has jurisdiction over the dis- 

pute, and that the parties to the dispute wee given due notice of the hearing 

thereon. 

The 3oard must conclude that the evidence of record does not 

support 3r uphold the Carrier's dismissal of the Claimant for violating aule .&. 

the Carrier brought the Claimant to Trial foe allegedly violating 

Xule .S on April 29, i970. The evidence shows that the CJaimsnt was arrested 
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'that night on that charge and that there has been no final disposition of 

the matter. R oharge is not proof and an arrest is npt a conviction. The 

Carrier cannot contend. under our system of jurisprudence, that it has been 

held up to disrepute because of the srreet of the Claimant. The Car& 

must take cognizance of the presumption of ir~~ocence which underlies our 

criminal code. It is particularly not at liberty to disregard this presump- 

tion of innocence r?hen'dealing with an employee with almost 28 years' sen.io+ty, 

albeit with a service record,which could not be described as exemplary. Ab- 

sent a determination of the Claimantls guilt or innocsnce by a criminaltri- 

bun.+ of corqzetent jurisdiction, the Carrier is not free to treat or regard 

the Claimant as guilty of committing arson in Apri11970, and thus breaahing 

iUs 3 in that he thus revealed himself to be a person of poor moral charao- 

tsr bringing disrepute on the Carrier. 

"'The Carrier also may not, in 1970, discipline the Claimant for 

a criminal.act committed in 1966. for breaching Rule 3. In the first place, 

Rule E cannot be applied retroactively. The Garrier cannot justifiably sp 

In 1970 that the Claimant held it up to discredit or disrepute four years 

earlier, when,it was totally unaws.re of the Claimant's misconduct and the 

matter had not been brought to its attention. The Carrier cannot regard 

itself as being discredited or shamed by acts unknown to it. Secondly, the 

Carrier in its May 8, 1970, Notice of Charges,filed against the Claimant did 

not mention the 1966 offense, and consequently it oankt charge and try him 

for that earlier offense. The Carrier is obligated under the contract in 

iiagulation 6-A-3 to inform the Claimant in writing of the exact charge for 

which he is to be tried. The charge levelled against the k.aZmant was that 
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he breached itula,i by his April 29, 1970, arrest. The Carrier therefore 

is barred from disciplining the Claimant for the 1966 offense since ho was 

not charged in Britin& with this offense. 

in summary, the reoord discloses no evidence that,the Claimant 

was _-u+lty either of moral turpitude or arson merely because he mas oharged 

therwIth and nothins more. The 1966 offense is not admissible under the 

regulation governing discipline, and not admissibie because there can be no 

retroactive application of breaches of iluie %. L'here being no competent 

evidence to support the v'arrier's disciplinary action, tie daard has no re- 

course but to vacate the disciplinary sanction. 

A!iAKD: Claim sustained. 

The iarriar is directed to put the Award into effect on 

or before r'ebruary 26, 1971. 


