PUBLIC LAW BOARD Na, 689
(Procadural)

HOUBTON BELT AND TERMINAL RJ’\IL‘WAY COMPANY
and
UNITED TRANSPORTATION UNION
ROY R. RAY, Raferae
1SSUR
The sola {asuq befarq this Procedural Board is whathar the
claim of R, L, McKesahan {identified as Gase 19 in Attachment A to the
Memorandum of Agfvaemenf batweqrf ;hq parties dated January 26, 197!
aatablishing a Public Law Board) is a propey case for submisaion to the
Public Law Board,
FACTS

The Company granted Yardman R. L. McKeehan & leave of aha
asence for military service on November 22, 1966, He wana discharged from
Service on Octohar 18, 1947 and attempted ta exarcige hia aeniorit{r rights
to, bm'np inte Job 3164 as foreman on Ocgtober 25, 1967, The Company rew
fusad te permit him tq return tq work on the gro)und that he had received a
military sarvice connectad injury to hia ankle and was found by the Compan;r
dactor nat te be physically qualified, The Union filed a claim (No, 3075) on
McKeahan'a behalf with Superintendant Reasa on October 30, 1947 aaking
piy for Qctober 25 and all days auhsepuent thoreto and including fringe

benefita, In his lattey of Claim the Genaral Chairman asparted that McKeehan

had nat received the injury in military sarvice but in fact had the defect while
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still working for the Company prior to the military service. The claim
was declined by the Superintendent on November 22, 1967, By letter of
November 28, 1967 General Chairman Cotton refused, to acqept the Super=
intendent's decision, reiterating that McKaghan did not get the injury in
military service and was not requived hy the Rules ta take a physical
examination, Thereafter the Unitad States Department of Labor entered
the picture and conducted an investigation to determine whaether the Coma~
pany had violated McKeehan's reemployment rights under the Selactive
Service.Act. On .'Aﬁpra.l 3' 19'68 'Ciialr:ez]al Chair’r'nia,ﬁ ‘G?tton'and S‘u'perintendent

RS : iy ; \ Vi L i
Reese had a canference concerning the status of Mchehan s claim, Reese
wrota Cotton on April 19, 1948 as follawas; ''Since the matter has been
turned aver to the United Statas Departmant of Labor which handles the
reem‘ployment rights of returning veteyans the claim should be held in
abeyance covering the ruling by the Unitad Statea Departmant of Labor
and when thia ruling is rqce;lved we will act acgordingly.'’ Theraar.fter the
Department of Labor, acting through the United States Attorpey filed a
civil auit on McKaehan's behalf in thé United Statas District Court in
Houston, charging the Company with vielation of McKaeshan's reemploy»
meant rights under the Selactive Service Act. The case was tried in the
latter part °.f 1969 and on Deacembar 14, 1969 Judge John Singleton ruled
that the Company had violated McKeshan's righta and ordered it to return
him to work immediataly, The judge took under advisement the mattar of

compensaation to which McKeshan waa entitled.
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On May 8, 1970 General Chairman Cotton wrote M, G. Jacksan,
Superintendent, referring to Judge Singleton's decision of Decemher 1969
and requested that the Co'mpany pay McKeehan for hig loat earnings i{n the
amount of $20,820,68, JYackaon replied on May 13th stating ''the matter of
McKeehan is now pending before the Justice Department and we are awaitw
ing their reply.'' Cotton wrote again on June 10th inaisting that the Gompany
pay McKeehan for all time lost, and asking him to set a confervence date.
Jackaon repliad on June 17th saying that the matter was still before the
Federal Courty Gﬁtt% :\grota\}:ag}t orz'xl.?'une lBthggi{agtin‘g fl;;at th!a'F.aderalr
Judge had not ruled on the money issue and inslating that the Company
pay McKeehan for all time loat without deductions for oytside earninga,
He ageerted that if the Federal Judge should rule contrary to the Agrecw
ment of the partias on the money issus he would excaeed hig authority hy
changing the Agreament, On June 19th Cotton wrote to Parsonnel Manager
Minahan appealing from the yuling in Jackson's laetter of the 17th, r' Minahan
replied on July 2, 1970 saying the matter was still pending in the Faderal
District Court and the Company was'awaiting the ruling, Cotton and Mix;a.han
had 3 conference on ti;e=McKaehan élajirri or; July 30, 19;!0. On August Tth
Minahan wrote that the matter was stiil pending before the Faderal Court,
On August 14th Cotton wrote to Minahan that since the Company still refused
to pay McKeehan for time loat it was the Union's position that the diapute

should be submitted te a Public Law Board as provided by the Railway
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Labor Acty, By letter of September 11 Minahan refused to submit the
digpute to a F L, Board. In this laetter he said that the Union waa trying
to relitigate the identical isaue which had been ruled on by the Fedaral
Counrt, By lettar of Octobar 19 Coatton adviaed Minahan that the Union
would exsrclae ita rights to request a Public Law Boardse In this letter
he paid that the Federal Court had passed on the factual question of
whether McKeahiin recelved a seyvice connected injury, which could not
have heen vesalved by a Special Board of Adjustmaents. The Union teak
the position tha.t the matfn of qompfnﬁﬂnn wa.a‘flc':.v 2 F_',,!" Bc:?.rd.

On November 10, 197¢ Judge Singlaton rendered a final judgment
in the civil suit crdering the Company to pay McKeehan the sum of $9331,68
plus intereat from Qctoher 20, 1967, This smount was ayrived at as follows:
The Court detarmined that McKeehan would have earned $20,820,48 had he
heen reemployad an Octoher 20, 1967; and that he had agtually earned
£11,489.00 {n othay amploymant during the timg {nvolved. Tha difference
hetwean the twa figures waa $9331.48, Thae intevest at 6°/0 was $1726, 36.
The Company then paid McKeehan aktotal of $11,088,04, ! |

On Januayy 11, 1071 Cottb;x wrote Minahan contending that
McKeehan was sntitlad to the loat earnings of $20,820,48 withaut deduction
for outsida earnings and that the Union was amending tha clalrr; to caver
the outside aarnings/?!l.é& 9.00) which had been deducted hy the Court and

raquested that the matter ha aubmitted to a P L, Board, On January l4th
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Minihan replied refusing to submit the issue to a P L Board,
POSITIONS OF THE PARTIES

Company; The Company'as argument that this {s not a proper
]casa far a Public Law Board is threenfald : {1} The Unian failed ta echserve
the one year time limitation of Article 43 after reqelving Reasa's letter of
April 19, 1964 until May B, 1970 whan it sought te vevive the claim, (2)

By filing the civil auit under tha 8elagtive 8arvice Act for a violation of
his reemployment rights McKeehan alectad to puraue hig claim in the
Fladeral Qoyye B {6 hound by the INdamont of e Goqrt and tn vot ens
titled to relitigate thg money claim thyough the Grievance Frocadure,

{3) The Union'a altarad glaim for additional money nat allowed by the
Caurt {s in violation of the palicy of the Firat Diviaion againat the piecen
meal submiaaion of disputea,

Unien: The Unian denies any violation of the Time Limits proe
viaions of the Agreemant, It paints to Raase's lattar of April 19, 1'968 in
which he aaid that the claim was Raing held in abayance panding the ruling
of the Dapartment of Labkor; and says 'that thig was not a denial of the claim,
The Union also ageserta that the Gompany never at any time prioy to Saptember
11, 1970 raigad tha question of time limits ar sRuggested that the claim was
barrads

The Union gontenda that the degisian of the Faderal Court does

nat bar the Union frem pursuing through the Grievance Procedure tha ¢laim
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for the money the Court did not allow under the Contract, It says that the
Scleclive Scervice Act is separate and apart {rom the Contract between the
parties which comes under the provigjons of the Rallway Labar Act and
the Union is not barred from proceseing McKeehan's glaim for what the

Contract says he ahould ha pald,

OPINION

It ig the judgment af this Baard that the Campany {8 nat entitled
to assert the time limit rule, The Union had aggresalvely procesaed the
claim up 'to April 19, 1068 'kt whith time Supevittendent'Rakaa atated that
the matter was to ha held in aheyance pending decision of the Depayriment
of Labayr, This was not a denial of the ¢laim and the ane year limitation of
A;-ti::le'43 did not hegin to run, Thaveafter the Laboy Dapartment had a
civil auit filed on McKeehan's hehalf by the Juatice Department, The Unian
waa entitled ta vely ypon the Gampany's astatemant that the matter was in
abeyance and that it did net have to take further actien. After the Judge had
ordered McKaghan reinstated and hefore he had made any ruling copceyning
compenaation thg Union aought to process the clalm for monpey, Thé answer
of the Company aach time was that the matter was atill pending in the Court,
At ng time priar'm June 17, 1970 did the Gompany purport to deny the claim,
Furthermare, it never raldnd any ehjection haded on time Hmita until its

letter of Beptamher 11, 1970, Under thase circumatances it cannot he gald

that the claim is barred hy failure tn process it within the preoper time limita,
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The Company's primary contention is that by having elected to
pursue his righta by a civil suit in Federal Court McKeehan is bound hy
the judgmant of that Court and is barred from now progessing his claim
ithrough the Grievance Procedure, In other wards it invokes the doctrine
of astoppels Itis true that McKeehan alected to pursue his righte under
the Selectiva Service Act and that he authovized and processed the suif
through the Federal Diatrict Attorney, appealed the judgment and later withw
drew the appeal and aceepted payment of the amount degread hy the Court,
But there i,a nothing ta indilc'a,ta t}xg.t thﬁ C‘."ct::ut .ba?ﬁt.i. i|t=' dacision m an?: part
an the Gontract pravisions, For example Article 24 atates that an employee
who has hean wrangfully withheld from service is entitled to he paid for all
time losts The Union aaserta that many deciaiona of the National Railway
Adjustment Board and other Boards hold that under such a provision outside
aarnings are not dedugtible in the abaencae of past practice to that effect on
the particular property.

In the judgment of the Board the Company's estoppel argument
presenta more than a mare procedural gqueation. It is a defenae asaerted by
the Company to McKeehan's alaim under the Contract, In order to detarmine
wheather the judgment in the Selective Sarvice Act auit is properly a bar to
McKeahan's claim under the Contract it will be necassary to consider the
Contract provisions and their interpretation, The Union is entitled to have

thiz quesation ragolvad by a Public Law Board, and we direct that the
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McKeehan claim be placed on the calendar of Public Law Board No, 689,

We make no judgment as ta whether the dactrine of eatoppel should apply

in this case,
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