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ROY Et. RAY, Rofar& 
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The aolo iasuq bsforq this Procedural. Board is whathsr the 

claim of R. L. McKaahan (idantipiied %a Casa 19 ln Attachment A to the 

Memorandum of Apaepwnf botwaen ths partier dated January 26, 1971 L I. P‘ 
aetablifihing A Public &rw Borrrd) ir 4 proper oaeq for rubmtrsion to thr 

Public Law Board. 

FACTS 

The Company granted Yardman IL L. McKaohan a lorvo of rrb. 

attnce for military ~~vicq an November S?Z, 1966, He W&A dincharged from 

Servlcp on October 18, 1967 And ntto~ptcd to nxarcira hir tlsniorit): righta 

tn,kump into Jab 314 ~q forsmnn pn Oatobar 25, 1967. Ths Company ran 

fuasd to parrnit him tq return tg workton the ground that he h&d rsclaivod a 

military rorvico connsctod injury to hla ankle rnd w&a found by the Company 

doctor not to ba phynically qualified, Thr Union filed c, claim (No, 3075) on 

McKashan’a behalf with Superintendent Raeao on October 30, 1967 rrrking 

pi’y for October 25 and all dnylr @\+bnafluant thoreta and including fringa 

bonafita, In hia lottqr of Claim thp Oensrsl Chairman ar#srted that McKcehan 

had not received the injury in military ~srvice but in hat had tha defect while 
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still working for the Company prior to the military service. The claim 
, 

was declined by the Superintendent on November 22, 1967. By letter of 

November 28, 1967 General Chairman Cotton refused, to accept the Super- 

intendent’s decision, reiterating that McKeehan did not get the injury in 

military service and was not required by the Rules ta take a physical 

examination. Thereafter the United Statas Department of Labor entered 

ths picture and conducted an invoatigation to determine whother the Com- 

pany had violated McKeehan’s rosmploymont rights under the Selective 

Service Act. On April 3, 1968 General Chairman Cotton and Supsrintendent 
/,. 11.1i.I v ,I,! bP>(bJi , ,t,,t; , ,., i ),,,I,) t’ i. ,, II’. , 

Reese had a conference concerning the status of McKschan’n claim. Reese 

wrote Cotton on April 19, 1968 ae followa: “Since the matter has been 

turned over to the United Statao Department of Labor which handlee the 

reemployment rights of returning vots?s+ns the claim should be bald in 

abeyance covering the ruling by the United States Departmant of Labor 

and when this ruling ia rocoived wo will act aooordingly.” Thereafter the 

Department of Labor, acting through the United BWtea Attorpay filed a 

civil suit on McKeehan’e behalf in the United Statea Dintrict Court in 
I 

Houston, charging the Company with violation of McKaahan’s reemploy- 

ment rights under the Selective Sarvics Act. Tho &%.~a w@s tried in the 

latter part of 1969 and on December 16, 1969 Judge John Singleton ruled 

that the Company had violated McKoehan’s righta and ordered it to return 

him to work immediately. The judge took under advisement the matter of 

compensation to which McKaehan was entitled. 
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On May 8, 1970 General Chairman Cotton wrote M, G. Jackson, 

Superintendent,- referring to Judge Singleton’s decision of December 1969 

and requested that the Company pay McKsahan for hi,q loat earnings in the 

amount of $20,820.68. Jackson replied on May 13th stating “the matter of 

McKaehan is now pending before the Justice Department and we are await- 

, ing their reply. I1 Cotton wrote again on June 10th insisting that the Company 

pay McKoahan for all time loat, and asking him to cot a eonforonco data. 

Jackaon replied on Juno 17th saying that tho mattcr was atill boforo the 

Federal Court, C tto. wrote back on Juno 16th rtating that tho Paderal 
(3 ;?:il /I ,I A,.‘,,:, ,. !. ,! , ,r t 

Judge had not rulod on tho monoy insu? and tnrist$ng that tho Company 

pay McKeohan for all time loat without deductions far outside earnings, 

He aaoortod that if the Federal Judge should rule contrary to the Agrooo 

ment of tho parties on tho money iaaua ho would oxceod his authority by 

changing tho Agroomonb On June 19th Cotton wrote to Personnel Manager 

Minrhan appealing from the ruling in Jackron’e lottor of the 17th.” Minahan 

replied on July 2, 1970 saying the matter wae still pending in the Fodoral 

District Court and tho Company was’awaiting the ruling. Cotton and Mtnahan 

had a conferonce on t<o’McKsohm h&i 02; July 30, 19iO. On August 7th 

Minahrrn wrote that tho matter wan atill pending boforo tho Federal Court. 

On August 14th Cotton wrote to Minahan that since the Company still rofusod 

to pay McKoohan for timo loat it wazl tho Union’s position that tho diaputo 

should bo submittod to a Public Law Board +LS provided by the Railway 
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Labor Act. By letter of September 11 h+ahan refused to submit the 

dispute to a P L Board. In this letter ho said that the Union was trying 

to relitigate the identical issue which had boen ruladv on by the Federal 

Court. By lottar of October 19 Cotton advisod Minahan that the Union 

would exercise its right@ to roquotit a Publis Law Board. In thta letter 

he said that the Federal Court had paeaod on the factual quostion of 

whether McKeshan received a service connected injury, which could not 

have been rosolvod by a Special Board of Adjuatmant. The Union took 

the position that, t,ho matl:r of ~omp$p~~Uon, yae,?(;)p a,P,,L l3oard. 

On Novembor 10, 1970 Judge dfngletan ronderad a fins1 judgment 

in the civil auit ordering the Company to pay McKeahan the cum of $9331.68 

plus interset from October 80, 1967, This amount wan arrived at as follaws: 

The Court determined that McKoohrn would have earned $20,820.68 had ho 

been reemployed on October 20, 19671 and that ha had aatually osrnad 

$11,489.00 in other qmploymont during the timq involved. The diffarance 

botwaen the two figuraa wae $9331.48, The interort at 6% wae $1726.36. 

The Company than paid McKeohsn a’total of $11.0!58.04, I 

On January 11, 1971 Cot&n wrote Minahan contending that 

McKeehan was entitled to tho lost aarninge of $20,820.68 without deduction 

for outside oarninge and that the Union was amending the claim to cover 

the outside earnings $11,489.00) which had boen deducted by the Court and l 

requested that the matter be submitted to @ P L Board, On Jtmuary 14th 
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Minihan replied r~efusing to submit the issue, to a P L Board. 

POSITIONS OF THE PARTIES 

Company: The Company’s argument that this irr nat a proper 

case for a Public Law Board is thrsa-fold I (1) The Union failed to abservs 

the ona year time limitation of Article 43 nftar raoeiving Raara’e latter of 

April 19, 1969 until May 8, 1970 when it Bought tg revive the claim, (2) 

l3yfiling the civi$ suit under the BalaMlvs Bervfcs Act for a vialrtion of 

hia reemployment righta McKstlhan elected to pur@uer hfa olrrim in tha 

Federal Court snd ia bound by 
!, 11,,1 I/ I,‘,I! I,’ 

thn judgment of tha Ci~yyf y;: fr not en- 
/1,141,, ,,r.e, ).I,,‘1 

titled t!a rslitigate thq money clrtm through the Qricvirnca Procedura, 

(3) Ths Union’s altarcd plrrim fclr wdditfonsl money not allawcd by the 

Court ix in violation of the policy of ths Firrrt Division against tha piece- 

meal eubmiacrion of disputea, 

Union I Ths Union deniaa sny violation of tha Time Limit@ prom 

viaionr of the Agrsemqnt, Xt points to Raoro’n lettar of April 19, 1968 $n 

which he #aid thst ths claim wan being hold in absyancs psndins tha ruling 

of the Department of Lwbori and qay~‘that this won not A denial of the olirim. 

Tha Union alao aqaortn that the Gempany never rrt any time prior to Bsptambsr 

II, 1970 raised Vhs quaation af tima limita or ausgeatad that the claim WBI 

barred, 

Tha Unian aontondn thst the daqlaion of thq Faderal Cot+rt doro 

not bar tho Union from plrrsuing through the Gritrvirnca Procadura the claim 
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for thn money the Court did not allow under the Contract. It says that the 

Sclrclivc Scrvicc Act is ~cprtrale and apart lrom the Contract lrutwecn tb,? 

parties which comes under the provisjons of the Railyay Labor Act and 

the Union irt not barred from procosoing McKaehan’# c;lirim Par what the 

Contract lays he ohauld be paid, 

QPINION 

It ia thu judgnant of this Ranrd that the Company 1~ not entitled 

to assert the time limit rule. Tha Union had apgreselvsly pracsesed the 

claim up ‘to AprU 19, 1968’ht whfkh tini Supartdtpndbn~‘ReC(~e’nfated.that 

the matter was to be held in abeysnce pending decirisn of tha Dapartmant 

of Labor, This wa# not a denial of tha claim &nd tha one yorr limitation of 

Article 43 did not begin to run, Thereafter the Labor Department had r9 

civil 8vit filed on McKeahan’w behs\f by the Justice Dapartmsnt, Tha Union 

wa@ entitled to rely upon the Campany’r etatemsnt thrrt the matter y?ao In 

abeyance and thhrrt it did not h#vo to t&q further rstion. After the Judfie had 

ordered McKeahan rain#tetad Rod before ha had made any ruling concerning 

compsnrat$on thq Union rsu,ght to procoarr thg claim for money, Tha angwar 

of the Company qaoh time wan that the mcrttcr W&R wtill pending in the Cwrt. 

At no time prior to June 17, 1979 did the Company purport to deny the clatm, 

Furt.hcrmare, it never rsiaad nny ohJectian baaed on tima limita until itfl 

lettar af Beptembar 11, 197t7, Under those cfrcumataocer it cannot be said 

that tha claim irt barred by f&lure to proceafl it within the proper time limlto. 
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The Company’s primary contention is that by having elected to 

pursue his righta by a civil suit in Federal Court McKeehan is bound by 

the judgment of that Court and is barred from now prqcesaing hia claim 

through the Grievance Procedure. In other words it invoker the doctrine 

of estoppel. It is true that McKeehan elected to pursue his righta under 

. the Selective Service Act and that he authorieod and procqqaed tha suit 

through the Federal Diatriot Attorney, itppqalqd the judgment and lrtqr with* 

drew the appeal and accepted payment of the amount decreed by the Caurt. 

But there $F, nothing to indici\ta t?t the Court baT;t ito decision in any ,$art 
I” ,I ,J,I, ,,I,) I. I , r I.., i, I, I. 

on the Contract proviaion~~ For exampla Article iE4 fltatqq that an employee 

who has been wrongfully withheld Prom aervica is entitled to be paid for all 

time lost. The Union aaqqrt,q that many dacisfoncl of the Natlana Railway 

Adjuetment Board and other Bosrrdt hald that under @uch w proviclion outuids 

earninga are not deductible in the abrsnqq of part practice to that effect m 

the particular property. 

In the judgment of the Board the Company’s ertoppel argument 

prennnta more than a mere procedutiaJ question. It is a defense asserted by 

the Company ta McKaqhan’# claim under the Contract. In order to dstormins 

whether the judgment in the Selactivq Sqavicq Act tuit in properly a bar to 

McKeqhan’q claim under tbq Contrirct it will be nqcqcla@ry to conoider ths 

Contract provieians $nd their intsrprstirtion, Thq Union is entitled to have 

this question reaolved by a Public Law Board, and we direct that the 
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McKeehan claim be placed on the calendar of Public Law Board No. 689. 

We make no judgment as to whether the doctrine of estopped should apply 

in this case, 

/ I 
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