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FL G. Harper 

PUBLIC LAK BOARD NO. 76 

BROT11ERHOOD OF MAINTENMCE OF !!'AY E>$PLOYES 

vs. 

MISSOURI-WSAS-TEXAS RAILROAD COXPANY 

Roy R. Ray, Rcfcree 

, 
STATE\:ENT OF CLAIM: 

1. The Carrier violated the Agreement when, after terminating the senior- 
ity and employment of bir. Alcjandro Gartiia on January 21, 1965, it failed and 
refused to allow him the five (5) days of vacation pay which he had earned 
during the calendar year 1964. (System file 2579-28/400-163) 

2. Mr. Alejandro Garcia now be allowed five (5) days of vacatio:l pay at 
the track laborer's rate because o'f the violation referred to in Part 1 of 
this claim. 

OPINION OF BOARD:- This claim seeks vacation pay for Alejandro Garcia whose service 

with Carrier was terminated on January lS, 1965. Garcia had entered Carrier's ser-. 

vice on October 17, 1963 and worked as a Track Laborer in Extra Gang So. 585> Ham- 

lin, Texas tinti January 6, 1965, when he was furloughed in force reduction. He 

failed to file his name aild address with the proper persons to retain his seniority 

and employment status, and under Article 3, Rule 11 of the Agreement his seniority 

and employment relationship ended automatically ten days later. Almost a year later 

(January S, 1966) the General Chairman wrote the Di$s>on..,E,?gineer st,z?+g When 

>lr. Garcia was separated from service, as indicated above, he should have been paid 

for vacation pay that was due him at that time." He asked that the Division Engineer 

take care of the.matter. The Division Engineer rejected the claim on the ground 

that it was not made within sixty days after termination from service as required by 

Article 28, Rule 1 (a). The claim was appealed to and declined by Carrier's highest 

officer on the ground that it was barred by the time limit provisions. 
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At the time in question Article 26, Section 1 (a) provided tbat ah annual 

vacation of five consecutive workdays with pay would be granted to each cmployec 

who rendered compensated sorvicc on not less than 120~days &ring the pr~cccding 

calendar year. Sectio? 8 specifically provides that when an employee has qualified 

for a vacation under Section 1 (a) and his employment status is tcrminatcd for any 

reason he shall at the time of termination be granted full vacation pay earned up 

to that time. Carrier did not deny that claimant w+rkcd a sufficient number of days _ -~. 

in 1964 to qualify for a vacation of five days with pay in 1965 had he rcmaincd in _ 

the service of the Company. Nor dots Carrier deny that under Article 26, Section 

S, claimant is entitled to payment in lieu of his 1965 vacarion. Carrier's sole _ 

defense to the prcscnt claim is that it was not timely filed with the proper officer 

and is therefore barred. The Organization did not contend that the claim was filed 

within sixty days after claimant was terminated but takes t?le position that the : :- 

time limit rule of Article 2S, Section 1 (a) (Article V, Section 1 (a) of the 1954 

Xational Agreement) has no application to and was never intended to apply to Art- -: 

icle 26, Section 8 (Article 4, Section. 2 of the 1960 Xational Agreement). It ar- _ 

gues that under the 1960 Agreement it is mandatory that Carrier give the employee 

his vacation pay at the time his employment is terminated and that no claim is 

necessary. No Awards are cited which support this position. 

We have researched the point, reading all the Awards to which t:e have 

been referred. Awards of the Second and Third Divisions clearly hold that the time It 
. 

limit provisions of Article 28, Section 1 (a) (Article V, Section 1 (ji;j"of the 1954 _ 

Xational Agreement) do apply to claims for payment in lieu of vacatior:. A!fard 4297 

(Second Division); Award 10352 (Third Division); Award 14453 (Third Division). In : 

Award 4297 Refcrec Daly said: 

The controlling Agreement provides for vacation or payment in lieu Lo 
thereof for retiring enployes aho have worked the prescribed number of 1 
days in a calendar year and meet the neccssary qualifications. 
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Obviously, the C12imant hcd mwkcd the rcquisitc nitmbcr of days Cvuri.ng 
1959 to c2-m Vxation cntiticment. 1.1~ had also voluntarily rcti.r::d in 
accordance with the controlli,ng provisions. ThC!RfOirC un to rhi.5 -point 
the Claimant would seem toAualify 

----,-2ye.--n _ *~ ;- 
--_ -- for 15 days’ pay In 11,cu OX carncd --- i=, i --.-. 

vncntion cntitlcmcnt , _--- 

llOl,WCl-, the August 21, 1954 Ag.recmcnt mqt.;also he consi.dered~. ‘-----T----_ =I _ 
This document, which reprcscnis the mutual agrccdcnt and dctcrmination 
of the Carriers and the Organization, is equaliy binding on all the con- 
tracting parties and may be changed in part or in toto on1.y by them. 

In this particular instance, to be eligible for vacation entitle- -~__ 
ment the Claimant must also satisfy thc~_I;r_ovl~~~~~;~~~~~~~o~ion ~A ~. :; 
1 (a) of the hupust 21 1954~ Ag~rccmcneilt, sunra, L----) as we1 1 as t!lc nr0.vi.s ions _ _. _ 
of Para$raph 8 of t?le Vacation Agrc_cmcnt conia<ncd- ishe. controlling 
Labor Agreement dated Scpicmbcr 1, 1949. 

l\‘hile the Claimant met the demands oft Paragraph 8, he did not, how- 
ever,-fulfill the requirements of Article V, Section 1 (a). (EmphasiT 

~~~ 

added). 

In Third Division Award 10352 Referee Gray expressed the view in these 
words : 

Morally, Mr. Hagan may well be entitled to his vacation pay but 
this Board cannot deal in equity but must be bound by legal principles 
law . . . . . we must hold that the claim is barred by failure of the 
Claimant to file his claim within GO days. . . . . . (Emphasis ad=). 

Recently the Third Division has sustained a claim for payment in lieu 
of vacation by applying the time limit rule against the Carrier. In Award 16C91 
Referee Englestein said: 

;..... the letter written by Carrier’s Superintendent, dated 
April 7, 1965, in which he declined the claim for sick leave and vacation 
pa)‘, is not within the time limit provision because it was a response z 
beyond 60 days. 

The same issue was raised in Docket No. 1 before this Board and in .k:ard 

No. 1 we accepted.thcsc Awards as controlling. !Ve reiterate that holding here. 
. . 

There is no doubt in this case that claimant failcd to comp~$ with the 

time limits. His termination from service was effective January la, 1965, ten 

days after he was furloughed. On January 21, 1965 claimant Garcia \<as notified 

that his seniority and employment relationship r\‘as terminated due to his failure 

to comply with the mandatory provisions of Article 3, Rule 11. Since his rights 

to payment in lieu of vacation arose on January lS, 1965 it was necessary that 
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R claim be filed within 60 days from that date. No such claim ‘;:a.~ fi.!cd. The 

first communication from the Organization to Cnrricr concerning the matter k:as 

the Gencrnl Chairmnn’s letter of January 6, 1966 (almost a year later) referred 

to above. It is clear, therefore, that claimant failed to present his claim with- 

in the prescribed period. We have no altcrnativc except to dismiss the claim. 

As WC stated in Award No. 1 of this Board we take thi,s action reluctantly. 

l\hilc morally and equitably claimant should receive his vacation pay this Board 

has no equity powers. Carrier is within its legal rights in standing on the time 

limit rule. We are bound by the procedural rules adopted by the parties. As 

indicated above, they work both ways. We have no authority to dispense with such 

rules merely because their enforcement seems to us unjust. 

AWARD 

The claim is dismissed. 

Public Law Board No. 76 

Roy R. Ray 
Neutral Nembcr and Chairman 

A. 3 .,‘Cunningham 
Emplbye Member Carrier kber 

Dallas, Texas 
December 12, 1968 
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