
PUBLIC LbJJ BOCRD SO. 76 

.' BROTBEREOOD OF PMINTEN1XCE 0" MY Eti'LOYES 

VS. 

. 
NISSOURI-KANSAS-TEXAS RAILROAD COMPANY .' 

Ray R. Ra'y, Referee 

: . 

STATiM%T OF CLAIN: I. - 
1. That Carrier violated Arciclo 28, Rule l(a), by not responding 

to a claim instituted by Nr.'Rito S. Perez, for vacation pay due 
' within the prescribed time. 

' 
2.' Mr. Perez be ellciwed five days vacation pay;due him for the 

year 1968. : 

OPiXiOX OF TX BOARD: The following facts are undisputed: Rito S. Perez, .s 

I4nchir.e Operator was cut off in a force reduction November 10, 1967. Ce promptly 

filed his name and zddress with the proper:officers of Carrier 8s required b$ 

, Article 3, Rule 11 of the Agreement, thus'$zotecting his right to recall in ,, 

Seniority order and all other 
., 

rights under: the Agreement. On April 15, 1368 

Perez was notified that he was.recalled to'senrice. In the meantime, he hed found 

employmknt elsewhere and failed to respond to the,recall. On May 4, 1968, Carrier's - 

Roadinaster Reid sent a letter to Perez advising him that by failure to report for 

service within the time limit he had forfe+ted his seniority rights. A copy of this 

letter was sent to General Chairman Uptergiove. Upon receipt of his copy of :his 

letter, Uptergrove wrote to Perez oil Nay 9, 1968 stating "Since . . . you +v~ nor,- 

lost yaw skiority and all other rights,' I would sn8gest that your immediatsiy 

write Division Engineer J. E. Clar?c, KT Railroad Comp;~7y, Waco, Tcxns 2nd request 

such pay as:may be due you in lieu of vacation for 1963. F&rxish me a cqpy of your 

letter directed to Kr. Clark 2nd if your request is denied, advise ce and.I will 

k 
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atiempt to assist you. Play I impress upon you that it is important that you write 

Mr. Clark immediately." 

On Juiy 16, 1968, Uptergrove wrote Clark charging that Carrier hid violated 

Articic 25, Rule l(a) (time limit rule) by not responding to a claim allcgcdly 

institi;ted by Perez by letter of Nay 14, 1968 for payment in lieu of vacntion, ar.d 

because of such failure by Carrier the claim should be allowed. Nith his ie::er 

Uptergrove exlosed a phbtocopy of the alleged letter of Perez. Ey letter of 

August 7, 1968 Clark responded to Upte-rgrove stating that sixe his le:tcr with the 

attached photocopy.of Perez's alleged letter was the first coticc which htd been 

received in his office requesting vacation pay in lieu of vacation for Perez, the 

claim was declined for failure.to comply with Article 28, Rule l(a) of the Agree-sat. 

The Organization first asserts that when Carrier severed Claimant's seaioriiy 

rights on Nay 4, 1968, it was required to pay him his accumulated vacation pey 2nd 

that its failure to do so then violated the Agreement. In Award Wo. 1 of this Zoard 

we ruled that the time 1imSt provisions of Article 28, Rrrle l(a) apply to claims in 

lieu of vacation. In ,this case the Organization is in fact asserting a tixe limits 

violation agains't Car-rier. It contends that Carrier violated the second sentence of 

Article 28, Rule l(a) when it failed to notify Perez within 60 days after his claim 

was filed that it had been disallowed. 

Article 28, Rule l(a) reads: 

All claims or g&vances must be presented in writing by 
or on behalf of the employ@ involved, to the officer of the Czrrier 
authorized to receive same, within 60 days from the date of t&e 
occurrence on which the claim or grievance is based. Should 3zy such 
ciaim or grievance be disallowed, the Carriei' shall, within G days 
from the date sane is filed 
grievance (the employe or h;s 

notify whoever filed rha claim or 
ren -:cscntative) in wrfting of t!:e reasons 

for such disali.owance. if not so notified, the claim or grievaxc siisll 1~;' 
be allowed as presented, but this shall hot bz considcrcd r?s n prcce'cnt 
cr sra5vcr of the contcntionr 0 f the Carrier as to other similar clnims 
or e;icve.nccs . 



Cut,it is clear frm Art'icle 2'5, Rule l(a) that Carrier's obiization 

to respond to'the claiin arises only after the claim lias been presented:. Tlic burden is : 

upon the en$loy-c or his repr&entative to prove that the claim was presented vi thin 

60 days after it arose. This can be accomplished only by evidence that the propar ' 

officer of Carrier received the claim. Here there is no such proof. 

There is a general principle of law that where there is proof that a letier ._ 

was correctly addressed, stamped and deposited in the United States mails it is .- 

prcsuned to have been received by the addressee. But that principle does not avail 

the Organization here. It has no evidence to this effect. In his lette-r of July 16, 

1965 Uptergrove states that Perez directed a letter to Clark. But there is PO’ 

evidence from anyone that the letter was propc-rly addressed , stmped and r.ailed. 

IO fat: the alleged copy of the letter which Uptergrove enclosed in hi5 letter has ;10 ~ 

address fez Clark. So the presumption does not arise. The Organization has relied ~ 

u?o;z certain wards to support its argument that we should presme the Pe-ez letter 

to have been received by Clark. Award 62, Special Board of Adjustment 272; Lxrd 

3285 Second Livision; Awxd 1206 Fourth Division; National Dispiltes Coxxittee, 

Decision 12. None of '-\ L.esc decisions is in point here. In all of thea ti:e Referee mm: 

stated that there was proof that the letter had been correctly addressed and nailed. 

In our case there is no evidence of these facts and the presumption, therefor-e, does emu 

not arise. 

. Horeover, even if the presumption were recognized it is r&uttable ard 

where the alleged addressee denies the receipt of,the letter the presmption vanishes ; 

and is of co effect. Award 1150.5, Third Xvision (Dorsey). Thz the buTden is cpon 

the Organization to prove the de facto receipt of the letter. Eere it has utterly = 

failed to do so. in the absence of proof that the claim was prcscnced within 60 days 

it is obvious that no violation of the Contract by Carrier has been esw.hEshcd. T!:c .~ 
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chin, thcrc3xe, has no lepl basis. 

which ho did not get to take due to scvcran(le. Rut Carrier is within its rig?.ts"in 

standdicg on the time limit rule. Ue hwe no equity pcmers and 2rc bond by silc3 

procedural rules. Howver, it seems to us that the parties might well cwsider 

ti-.e s.nc?ndcent of Rule 25, Rule l(a) to md- \e it inapplicable to vacation pcy. T2 see 

no reason wky papent for time earncd.towisrd vacation should not be aatozatic u?oa 

s~vfrance frort service. Unless and until such action is taken It behooves the 

General Chainan to see chat all such claims are pronptly and properly filed. 

AWARD 

Tine claim is denied. 

Public Law Eoard No. 76 

‘;~!ll.as, Te-xas , 
October 31, iWJ 
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