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PUBLIC LAW BOARD NO. 807 

Parties) TEXAS MO PACIFIC RAILWAY COMPANY 
and 

BROTHERHOOD OF RAlLWAY, AIRLINE AND STEAMSHIP CLERKS, 
FREIGHT HANDLERS, EXPRESS AN0 STATION EMPLOYES 

STATEMENT 
Of CLAIM: -- "Claim of Clerk H. G. Dennis, Fort Worth-Lancaster Yard, 

. 
far pay for all time lost until permitted to re+xnne service 
with all rights unimpaired." 

WPLOYES' ' 
STATEMENT 
OF FACTS 
AMO,POSfTXOHs 11. G. I)ennis, the clalmant, was hired as a clerk on April 4, 

1969, with the Texas and Pacific Railway Campany and was on 
july 21, 1970, regularly assigned to a clerteal position at the Carrtcrrs 
facility known as Lancaster Yard, Fort Worth, Texas, sueh position being undLr 
the Clerks' Agreement. 

He held such position until he was removed fher,efrom by the 
Carrier for failure to comply tith company regulations relative to personal 
appearance. The clatmsnt H. G. Oennis contends that his rights ware denied 
under Rule 21(e) of the Agreement between the partfes to this dispute which 
reads as follows: 

Qn employee who considers hfmrelf unjustly treated 
otherwise than covered by the rules shall have the 
same rfght of hearing and appeal as provided above, 
if written re+est is made to hfs imnediate superior - 
within ten (IO) days of the cause for complqint.n 

'ihe claimant strongly insists that hq was discharged without a 
hearing. He further contends that he was not disciplined as required by Rule 
21(e) and that the Carrier attempted to negate the Agreement by its actions. 

I 

llse claimant further charges that because he refused to have his 
shoulder length hair cut as demanded by the Carrier that his rights, as guaran- 
teed by law and the United States Constitution and Bill of Rights, were thereby 
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duritr!. Mr. Oennis, at the hearing held on November 18, 1971 at Fort k'orth, 
stated that there was discrimination in that other employes of the Carrier 
are sttll working who have long hair. He stated that he was willing and 
able to go bacl. to work at any rfme but that he (rXLufd not have his hair cut 
as required by the Carrier. * 

Mr. Dennis testified at the hearfng that, in his opinion, the 
company doas not have the rfght to tell an employ@ how he must look or dress. 
He stated that the company is required to hire known Nazis and Ccmnunists, 
and that such employes have the right to wear the insignia of such organi- 
zat~oos while on duty. 

CARRIER'S 
STATEMENT 
OF FACTS 
AND PQSXTIOMc The Carrier contended thet there had bean no violation of the 

Agreement between tho Carrier %nd the Union. That the claimant 
, had been notified time and time again that hfs tong hair was not in keeping 

with company policy for personal appearance and safety. 

It was Pigreed that when the claimant was hired ha presented a 
f+ne appearance: that his hair was neatly cut and with no mustache. At that 
time he was 21 years of ege but &en ha became 23 he suddenly refused to comply 
with company policy, asserting that hia civil ljberty rights were being denfed 
him. There was no question but that the omplaye was a good worker and very 
pal i te. But, says the Carrier, politely obstinate. That he grew a *'Manchu:' 
mustache and let his hair grow down to his shoulders. He was called in and 
told again that he did not meet Carrfar regulattons and that ho must do so if 
he was to remain at work. 
Carrier, 

For several weeks after ha was sent home by the 
he still did not comply with the dfrective. Ihw one day he 

appeared without h$s mustache and waaring a wig. St was not dfscovered for 
scmetimc that he had pushed hi c h&r up under the wig and that he had in fact 
never had hfs hajr cut, or jt so appeared when 9 months later he was seen tith 
his long free-flowing hair down to his shoulders. Again llennis was informed 
that he would have to comply with Carrfer regulations. The claimant went to 
the Superintendent's office several tlmcs reporting for work but was adamant 
that he would not cut his hatr, and therefore was withheld from work. The 
company contends that It made ovcry effort to help Mr. Dennis protect h{s 
reniorfty and service with the Carrier. 

On September 10, 1971, the Carrier directed the claimant. to 
report for formal investigation on the charges of failing to maintain an 
acceptable personal appcarxtcc , and far failing to protect his seniorjty and 
the service of the company. After the investigation the ciaimant was found 
guilty on his own testimony and the testimony of other witnesses. Thereupon 
Mr. Dennis was dissxissed from the service of The Texas and Pacific Railway 
Company. 
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FINbIHBSr This Public Law Board No. 807 ffnds that the parties herein are 
Carrier and Employe wit!>in the meaning of the Railway Labor Act, 

as amended, and that this Board has jurfrdiction. 

Duffng the hearing of th(b Public Law Eoard the Carrier submltted 
a copy of Award No. 1 of Public Law Board No. 600 showing that one W. A. Hayes 
had been dismissed en the same charges as were lodged agafnst the claimant, and 
Public Law Board No. bQO.denied Hr. Hayes' claim for roinstatemenf and pay for 
time lost, etc. 

. 
.Based upon the authority of that and many other decisions cited, 

and the clear fti4s as presented to this Board, we must rule that the ttme lost 
by the claimant as a result of his failure and refusal to comply with 'company 
standards, &ich we rule arc reasonable, was of his own making. Clearly he 
had a proper remedy. He should have had his hair cut (ae he had done when he 
applied for employment) and then made a grl'evance as a result of being so 
required. In thie way ho would not have lost any time, but the claimant took 
things <nto his awn hands and even resorted at one time to trickery to make it 
appear that he had made compliance. The Superintendent said that he did not 
know that Mt. Dennis had 8 wig *en he re-appl ied for work and that Hr. Oennls 
tied even brought an envelope with some hair in it to show he had cut his hair. 
Thfs, of course, was not true according to substqlent eventi. 

The Union expressed great concern over what they were afraid 
might happen with respect to setting "unreasonable standards." But we find 
the standards in question to be reasonable and we cannot deal in conjecture. 
Since this case was brought to the Board under the provisions of Section 3 of 
the Railway Labor Act, there is no reason to belleve that the Union could not 
do the same thing if they conssder any other standard prescribed by the company 
to be unreasonable. 

Euite naturally the Union expressed concern that the rules of 
the collectr've bargaining agreement might be,ignored or in some way damaged by 
the actions of the Carrier. We do not share this fear, for nothing in this 
opinion would In any way change their rules. We feel there is a difference 
beaween where the company arbitrarily dismisses some person in violation of 
Rule 21 and a case in which an employe is rc.;Jonsible for his 10s~ of time 
by refusing to comply with reasonable standards. The facts in this casa are 
one of willful actions on the part of the claimant and he was given every 
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opportunity to hlld his job. This decision in no way nag&es any rule of the 
colIsctively bar:,sined agreement. 

'There jr, a valid principle of law that no one is requited to 
perform a useless act. 
tithheld from service. 

We are sure that claimant knew exactly why he was being 
Certainly, he knew it the first time it happenad, 

because hc faked having had his hair cut to an acceptable length and was imne- 
dietely allowed to return to work. He cannot be heard to argue he didn't 
know what the trouble was the second time around. Furthermore, the record 
shows he was fully informed, verbally and in writing. There was8 in fact, a 
formal invastigi8tion after the Carrier became thoroughly convinced claimant 
wuld never pcrfopn service axcept on his own terms and conditions. tt wa5 
only after that investigation and a findlng of guilt that claimant was actually 
disciplined. There was no reason to hold another hearing as claimant requerccd - 
for the purpose of seeking out the reason why he was not berng allowed to work. 
He knew the reason. He had every chenco in the world to keep from being dlsmlssad. 

. . 
However, we feel that we must make it clear to the Carrier that 

l this ltnc of distinction may not, and undoubtedly wilt not, always prevail, and 
that the Carrier travels BP Its own risk in declining hearings when properly 
requested under Rule 21(e). This case is simply an exception to that rule. 

The only question that ir left to be answered 5s whether the 
dlsciplfna as assessed was excessive. We must state that the record is corn- 
pletafy barren of any ground on which thfc Board could find that the Carrier 
abused its discretien In dismissing the.claimant from its serviea. We must 
keep in mind that the company did permit this claimant to return to work for 
about 9 months, and the Carrier, in good conseienco, did believe that the 
claimant had complfad with the company's roascneble standards. What happened 
to this clafmant has been on his own making and this Board must fFnd that the 
claim be denied in fts entirety. 

AWARD: Claim denfed. 

f Walter L. Gray, Chafrmarl/ 

St. Loufs, Missouri 
tlecember 7, 1971 


