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USTIC LAY 70 16, B33

artless United Transportation Union
end
Forfolk and liestern Lhailway Conpany

Quesiion at Issues "Did the Grraniesation's request dated Decendbeor 3, 1970,
1o ectaltlicsh a rutdie low Boord coaply with the requirg-
gents of the "Tine Linit on Clains fiule' as contained
in the curzent UTU-D Schedule Agzecnent?™

Iiiscussion The chronology of events Tertaining to this procedural

dispute is as followes ' . .-

Jonvory 23, 1970 - Tho %ime clain gilving rise to this

dispute was iniilcdly filed.
Fetzmary 3, 1970 - Carrier's Road Forenman of Ensines

initially doclined the clain,

Interdent,

W

reh 4, 1970 - Superiniendent zejected Enployces! e,pz;;a.le

-

e

[
—

Foy by 1670 - Znployees appealed to Vice Iresldent and
General Fanorer of the Carrier,

Jurz 1, 1670 = Vice President and Genexrol Monosex

goclined appoel,

Jurn &, 10720 « Eaployees rejected Vice Fresident erd

Junt 18, 1970 « Conferenes held tetuecen Urpenization

and Vice Trosideont and Cenorzl Manarcr.

Junz 22, 1670 =« Viece President and Censral Manager

zoalfinmted Hls Indtlial donlod of oppoal of the clain.
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Jrrz 2%, 1670 - Organization notifiecd the Corrier that its dee

S

accentable. .

Deeonber 8, 1970 = The Generael Chalrman of the Crganizailon

wrote the Carrier's Vice Fresident = Fersonnel:

"Thiz is to advise that United Transportation Union = .E,
desires 10 establlsh a Special Peard of Adjustient under
the Rallway Lator Act as anended by Yutklic Law 85-L50,

Tre United Tronsportatlion Union = E prorvoses the enclosed
Agzeonent Lo te entered into for +ho establishacnt of this
specinl adjustment toard (Public Law Loaxd)}.

The disputes %0 be resolved bty the Fublic Law Beard are
listed on Attachaent 'A,' aprended to the proposed Agree=
ment." '

ttaclment "A" contained a list of 93 clains cited both by

Caxrier and Organization file nuabers.

Deormbor 46, 1970 « The Yies Prosidont = Pemsonnel wrote 1o

the Ceneral Chairmaon stating:

Yice Fresldsat

"flezso refer o your letter of Decenter 8, 1970, File G-350,
concerning your desire to estatlish a Special Ecard of Adjusi-
nent under the hallway Lator iAct as anended ty lublie Low Loard

Ve are egreecatle 1o necting with you on Janvary 7, 1971, at
©:130 Aty in this office 1o discuss the claims lisicd In your
lotter, However, 1%t nust be understocd that agrecaont nust
te reoeched a5 to tho establisihent of the tooxd as specified
in Futlic Louw £9-476, and o2lso as to the specific cases which
will be sutnittsd to such toord.”

Decriter 18, 16790 « The General Chatrman replied to Carrier's

- fersommel as followust

“Eaferring to your letter dated Decenter 15, 19703, File

FEZ = FRISC = 70 « 40 wherein you sct Jonmunxzy 7, 1971, 9:30
Aiy, 23 conference date and tine to discuss the clains listed
in our letter of Decenter &, 1970.

Flease ba advised that the time and date is satisfactory to nel”
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Jorvawr 9, 107) « Conference wag held tetween Carricr and Orgonte

zation reprocentatives. The Carzrier Informed the Cenerzl Chalwnan that it was
agreeable to using the samo agreemen’c; vwhich the parties had utiliged for estabe-
lishing an earlior publice law toard, The General Chaimman infomed the Carrier
that he would have to transmit the fomm of the proposal agreenent to the Grand
Ledge in Clevelond for a;proval.

In ths course of this confereonco the Carrier officers noted that.
the clain in issue a2long with other claims had toen declined in June 1970 by‘
the highest officer of ‘the Carrier and consequently these clains were "dead"
under the Schedule Rule par{aining to Time Linit on Claima.

The Organization took issus with the Carriexr's position, con-A
tonding that 343 Decomter 8, 1970, letter siorped the running of the $iue Un-
its, The periies were not atle to ogree reparding this procedurnld lssue, -

Fetrruaxy 3, 1971 -~ The Cenegral Chalman notified Caxrier that

the Grond Lodse had approved the proposed agrecnent for establishlng the Public
Law Foaxd. - ~ g . .

Fobruary 8, 1971 = Farties reached acreement as to which cases

should te sunittzd to the publiec law tozrd, It was further agreed that tha
inotant claln showld te sulmitted to & procedural neutral for deterninatlon as
to whother it hod teen handled properly wder thz Schedule Agreenent's Tine-
Linit~-on<Claias Nule. |

FeYrvamy 23, 1971 - The parties, ty Joint letter to the latlonnl

tediation locxd, requested the undersi;med te cortified as the proccduzal neutral,

Deconter 7, 1071 « The lationnl Mediation Board certified the

undersisgned as the Procedural lleutral Feaber of thig public law beaxd.
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The Tine Linlt on clzins Rude in isoue in thls cose stoies
in rart: -
"(e) The rrocedure outlined in porarraphs (a) and (%)
shall govern in arpenla token to cach succeeding officer.
Decision ty the hirhest officer desipnated to hondle clains
2nd grievonces shell te £inal and bEnding unless within
sixty days after writicn notice of the decision of snid
officer he is notiflced in writing that his decision is not
acesnicd. ALl claing or grievances involved in a declclon
of the Birhest officor sholl o boxred unlens within aix
nenths from the dnle of szld officer's deciolion proccedings
are instituted by the employee or his duly authorizod reproe -
sontative tefore & tritunal havins juzdsdieblicon puxsnent o
iy or agvecnent of the clain or griovance involvedeeds'

Ths respective positions of the Fartles arst

Oxrar '15.20_.{';101’1‘ ,
The Creanizotion states that there vas no undue delay by
_either arty, end that sinee it bad filed its Notice on Decesiber &, ig70,
for the establishgent of a Public law Board together with o Iist of the une~
resolved ¢laing, 2 special Toayd of adjustment was established under Punddic
Law 89-Ls56, It odds that when it procesded im this mamner it had satisflicd _
the contractunl tizs linits Lecause it had filed the claims with a tritunal
having Jurisdictlicn to hear the clalns. Ths Grgenizotion elso states that
when the Corricy rorlied on Deconter 15, 1570, to lis Decentor 8, 1570,
Lotter, stating thats

"1t will Joln in an Agrecaent establishing such
2 Tooxd”

it wvas concedins thot the Orgonization had instituted tinely procecdines
within the Tine Linit on Clains Fule. The Croaninatlon also stetes that it
dld not rcguect an extensicn of thoe tinme linits on the clains because it wea

not nceessary in view of 1ts timely reguest for tho establishnent of a public
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law toard, which stozzed the rimining of the centractunl tine linits

The Cr-anization ata.tes that the Awvaxrds of Putlic Low Board
Yo, €4y Fublic Lew Ecord Lo. 251 and Pablic Law Boazd lio, 2‘?4 have sustained
the Organdzation’s position on this tine linmit quastion,

’ Tr:; Orzonization notes that the Carriexr 414 not schedule a
conference on the periing clains wntil Janvary 7, 1971, which woas after the
six nonth porded tod pessed, olthourh it could have scheduled a conforeonco
earlier within {ho proscrited six-nonth perdod.

Tho Organdzation also states that while ma.n& claing are listed
for hearing Yefeore putilice law toards, tho records will show that the vest
mzjority of these claims are settled or withdzawn from the dockets of these
public law booxds, oo that this G.f;‘.ni‘.at:.c,n hos processed only 33 cases ...1rc9
1967 tefore pullic law toords, ox an average of cight cases a year. The
Crpanization donies that it has flled excessive nunter of clains vefore pubile
layr btoards, and it od2s that if the Corrier would not deny Valicl claing at the
initial claln cenforence, there would bo even loss claims filed kefore public
loyw tonrds.

Corrier

The Carrier denics thot the Oxganization's Lotter of Docenker
8 1970, z2dvicing of its desiro to estatlich a public law boaxrd acted to stop
the ruming of the contractusl tine liaiis on clains.e It states that this
actlon bty the Uronlzetion is only one port of what As zequired to stop the
raunning of tine Moits. The Corrler dlscusscs and anslyuzes tﬁa critoria for
stopping tie runping of tine 13nits set forth in Awa.rﬂ; of Pulic Law Loord 1o,

€4, tnd states that these criteris were not met by the Organization in tho
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instant case. The Cavricr states thet 4ts Letiexr dated Decenter 15, 1670,
nade 1t clear that 1t was not asxocing to the establishnent of the publie
low boord until both the form of the ngreenent and the specific cases to o
suinitied wore a:grecd upcn. This agrecment was not reached untll after the
gix month pencd had yossod,
The Carrier notes that it was wilthin its xighis in a.chaﬂulim
the January 7, 1671, conference a3 1%t was wlthin the 30-day pericd prescribed
by the Railwzy laber Act, The Organization was not z?,ble to amnowmce wntil
| Fetzvary 3; 1971, that the Grand Lodgel had aprroved the fozm of the Agreentent. B
The Carrier sivesses that the sae General Chalwman when geeldng
t0 estatlich o spocial board of adjustnent on this yroperty on Februery 10,
1970, wrotc 1o the Carrier roquesting a 30-day extension "as provided for in
tho last sentcnes of Parasraph {¢) of the Tinme Linit on Clains Rule.” The
Carziar 24¢s that in view of the fact that the Or-onization found i.-; nagesoary
to request an extonsion of 'té..me in onz Doaxd to siop the rumning of tire linlts,
1% is difficult to undorsiond its position in this case. _ X
Tto Carrler states that Congress did not intend to destwoy the
Tine Linit on Clzins Rule by enacting P, L. 89456, or to ollow efther roxty
unduly to éalny tho he.n’dling of claina or grievances by this newly enacted
icgislation, The Congressional purpose In pessing the afcrencsaid le;islaticsn
was to remevs the lnclcio;; of cases and provide an expeditious neons for hond-
ling future cocose The Carrier otacrves that the Croanieation hod ofix nenths
to prozress the cloins Followdnsg the final Carrler declinction tut it 4id not
do so. Instonad the Organlzatlon welted until the sixth nonth to request a

pudblic lay toecrd in order to stay tho running of the tine linit rules To
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reralt the Creenication to do so ig giving 4t & tlank check to prolong ox
delay procecdings indofinitely.

The Carricr stotos that sinee the niddle of 1667 when publice
= Tooxds 'tac:!.-:no orerativa the UTU has sulnitted 1603 clainms for public lau
toord congidevation, or an avargo in excess of 300 cases rer Fears Thé
Organization is abusing tho intent of tho law establlshing puilic law boards -
and now the Orpanizotlion 1s aticnpiing 19 use tho lLaw as & neans for destroy-

ing the Tine Linit on Clainms Rule,

Findingas 'i‘b.a Board, upon the whole yocord and an the evidonca‘, finds

that the anrloyces end Cexrier are Enployees and Carricer within the meaning

of tho Rallwoy labor Act; 23 anendedy that the Boord hos jurisdictlon ¢over the
letutoe ond that ¢he poriies to the dij.sgu*i;e were given dus notico of tha

hezring themf;n.

' The Poard £inds that the Qrganization’s action in this case

in ceeking 4o cstollish 2 putlic le beard wder P, L 89+456 was sufficient |
. o

%o balt the running of the condractual time linits on the rending claine. The -
recozd shous that the Orpanizasion dinely served the Carrier on December 8y
1970, a rropoced Apvocnent, which fom acroement toth partles hoad utillzed in
the mst in est'xbli.shir;g othen publle law bonrds, and which Acreocient wab sube
soquently arrscd 0 by the porties for tho creatlon of the instent pullie lau
axd. This Aczecnant also hod appended 4o 41 a 1ist of clearly identificd
claing, In Light of thlg covldence of recexd, the Feard nust cenclude that
tha Organicoticn's Decentexr 8, 1970, Letler put tho Coxzloxr on tinely nolice
that the Orconicatdon wes golng to process the denled claimg to f£final and

Wnding adjudication before a conpotent trlbunal, Tiis was sufficicent to stop
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the rumning of thoe tize linit on celains rulo.

It nust bo otsaxrved thot the cardinal difference unlch Pe L.
8o~4E8 intrcduced Anto gricvance adjudlcation in the railreed industry was
tho non-consonsunl elenent in establlishing machdnery for the final and tnding
adjdication of claims and grlevances., Onece tho &gf.faniéation, in good falih,
{00k the measures which 4t did hexein, the Carrier’s consent or lock thereof could
not stay the estatlisinent of a public law board under the statuto .‘ Tha (.:f.rge.ni-
zotiomafter 4t inttizted the steops which 4% dild, counld procend furthey 40 row
guest tho Hotional iledintion Poaxd to degipgnate the Corrier Dooxd Hentom; as .
well o3 the Noulzsl Heaber, If tho Carzier rrotesied any proccdural scpect of
the Board's operaiions, tho Orgsanization could move mnilaterally 10 have the
statutory nochine=y invoked to sottle any proecdurnl disputes, The Congross,
i onmoiing Pe L, £0-%55, apporently dld nob intend that mgrocaent by toth
parties in intoTest be & necessory elenent or essential coaponent in exqcu:ting
the statutory schene enavisioned bty the ‘said leaisls.{ion. and ones tho slntue
tory nachlnexy was inwoited, the tine 1imlt on claim rule was stayed. i

Thta Peawd finds lacking in merit the Carrier’s contention that
the proniscucas coiatlishnent of publie law boords vitlates not 61113; the tine
© Zinit on clzins muls tut alse underaines the Consressicnal intent to expedite
the dsposition of exdsting tacilors of cases. For exanrle, in tho inctont
cascy onece the Crronization has Anttlated the steps for estallishing this pridice
dor boomdy tho Coomden hos tho authoxily to hove a referee oppointed onl ticn
to xequent {0 this xoferde that ho nove with dlspoich to hear and d.c::.ide tha
decketed claing. The Croenioniion 1s not fres any longer, ofter estatliching
& publle lov boaxrd, listing cortoin elainsg, to than 51t tack and do aothinz nore,
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But neverthelecs, hoving stopped the runmdns of tho tine Linit zuls, The
'G‘rr'.,.ni zaticn has estatlished nachinery which the Carrior nay tut to pood
Usa, ii‘ 1% is so inclired or disposéd, o zchleve 1tz objectives. The Urga;zi-
zatlon has established machinery which, AL propozly and effectively utllizod,
could also diainish and reduces rather than lnercass, the tacklog of exdading
clains, | ‘

It is tecausz of the ctove siatsd Flndinegs thot this Doaxd can=

not sustain the Carvier's pesition in this casa.

ANSVERS The Crponization's wequest dated Decembtor 8, 1570, to
estatlich a Publle Lew Toaxd, did comply with the rogulire-
nonts of the "Tino Linits on Claimsg Rule" as contoined
in the cvxrent UIU-B Schodule Aszoonondt,
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