
BEFORE 

PUBLIC LAW BOARD X0. 954 

AWARD NO. 1 

(Case No. 169551 

BROTHERHOOD OF RAILWAY, AIRLINE 
AND STEAMSIIIP CLERICS, FREIGHT 

HANDLER, EXPRESS AXD STATION EMPLOYES 

V. 

THE LONG ISLAND RAIL ROAD COMPANY 

STATEMENT OF CLAIM 

1. The Carrier violated the established practice, understanding 

and provisions of the Clerk’s Agreement, particularly, the Scope Rule, 

Rules 4-A-7, 9-A-1, 9-A-2, alnong others, Memorandum of Undcrslanding 

No. 2 and Agreement No. 47, when it assigned, required or permitted 

established Chauffeur work to be performed by a laborer (E. Flynn) vho 

has no seniority rights and is not covered by the Scope of the Clerk’s 

Agreement. 

2. This work shall be retn:urncd to the Employes covered by the 

Scope of the Clerk’s Agreement upon whose behalf the Agreement was made 

in accordance with the provisions of ihe Railway Labor Act to perform this 

work. 

3. The Carrier shall pay Chauffeur Buckley for each hconday of 

every week. effective June 13, 1966, and Chauffeur L. Walker for each 

Wednesday of every vrcck, effective June 15, 1966, eight hours pay at Lbe 

rate of lime and one half and <or each day thereafter this chsuffcuri:l$ work 

is pcriormed by other 1ha.n cmploycs covered by tbc Clcrksr Agrecn:cnt 

until snc!l time as tbc violations are corrected. 



4. The Carricr shall p,ay Chauffeur E. Blink for each Tuesday. 

Tbursdny and Friday of each week, effcctivc 3&e 14, 1966. four hours. 

overtime at the rattc of time and one half and for each day thereafter this 

carting aad chauffeuring work is pcriormed by other than employes 

covered by the Clerks’ Agreement and until such time as the violations 

are corrected. 

5. The Carrier further violated Rule 4-D-l when it failed to 

comply with its own provision, reason and understanding (letter dated 

October 26, 1966) for extending the time limit of the claim. 

This Board (Public Law Board No. 954) was duly established by 

Agreement of the parties, executed -4pril 25, 1972, as provided for in 

Public Law 89-456 (SO Stat. 208) and in compliance with Regulations 

promulgated by the National Mediation Board by authority of said statute 

(F. R. Dot. 66-1245 1). The aforementioned Agreement is incorporzted 

herein by rciezcnce theyet”. 

The “AWARD NO, _‘I in the caption of thik and all subsequent 

cases within the jurisdiction of this Board represents the order of issuance 

of the AWARD. The “Case No. _‘I which appears in pnrcn:hesis under 

the “AWARD NO. ” identifies the case as listed in Attachment “A” of - 

the April 25, 1972 Agreement of the parties. 

The Uoard in its consideration of each dispute is by statute required 

to confine itself to issues timely raised by either party in the course of 

usual handling of disputes on the property. Railway Labor ACT (RLA) 

see. 3, First (I). As to issues which satisfy that test the parties in 

paragraph (9) of this Agrecnlcnt establishing the Board, have stipulated 

that cilch Of them may, cithcr orally or in writing, present evidence that 
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is material and relevant to the issues timely raised on the property; and, 

the Board is authorized “to rcquiic the production of such additional 

cvidcnce . . . as it may desire from either party.” 

The parties have waived the time limitation prescribed in paragraph 

(IO) of their April 25, 1972 Agreement within which the Board was to 

“render an award within thirty (30) days after the close of hearing of each 

claim.” 

OPINION OF BOARD: 

This dispute, on April 10, 1967, was referred by petition of BRAC 

to the Third Division, National R&road Adjustment Board es provided for 

in RLA, Sec. 3, First (i). Each party filed with the Division a Submission 

and a Rebuttal to the Submission of the other. In its Submission, Carrier 

alleged that International Brotherhood of Electrical Workers (IBEX) had a 

third party interest in the dispute; and, the Division was without jurisdic- 

tion to consider the dispute on its merits in the absence of notices to IEEW 

with right to intervene. The Division, under date of August 6, 1971, serve< 

notice on IBE1V of the pending dispute and informed it of its statutory right 

to: (1) file a written Submission; and, (2) be heard at an oral hearing set 

for September 14, 1971. LBEW filed a Submission on September 14, 1971. 

N&her Carrier nor BRAG antercd an appcarancc at the oral Scaring. On 

September 23, 1971, the Executive Secretory of the Adjustment Board 

forwarded a copy of the IBEX’ Submission to Carrier and BRAG and 

informed them that each would be allowed until October 26, 1971, to so?- 

plcmcnt its original Submission to embody the involvement o: IBEW. Each 

did. Thcrcaiter, on May 11, 1972, Carrier and BRAG, jointly, cscrcised ! 
I 

the statutory right (RLA, Sec. 3, Second) to withdraw the instant disTu?e 
I 

from the Third Division and four others (Dock&s CL,lg;27 IS315 I:‘323 -LA------ : 



r 

an~ 1~739) for rcfcrral to this Public Law Board -- all of which disputes 

arc docketed with this Board. 

on JU~C 16, 19.72, this IJoard served notice on I.BE’ii’ that: (1) the 

Boald would hold he~iq OXI JU:E 26, 19.72; and (2) it “will bc allowed to 

participate in said hearing in accordance with the directives Of the National 

Railroad Adjustmcnl Board.” IBEX did not appear at the hearing. 

me find that LBFX, as an alleged third party in interest, was fully 

afforded due process as prescribid in T. -C. E. U. Y. Union Paciiic R. Co., 

385 U. S. 157 (1966). 

l?ACTS 

The Claim was filed with Carrier’s Chief Mechanical Officer on 

August 8, 1966, with statement of “Position of Employes” as follows: 

The employes contend that the chauffeuring 
and carting of material between Morris Park Shops 
and the Dunton Electric Annex has always been 
performed by the Cbauffcurs covered by the Scope 
of the Clerk’s ?.grcemc:it, Laborer E, Flynn [cov- 
ered by IBEW Agmement], who has no seniority 
rights and is -.at covered by the Scope of the Clerks’ 
Agreement, pxcks up material, Monday to Friday 
of every week, at Morris Park Shops, and delivers 
it to Dunton Annex where he is assigned to work. 

The employes further contcndthat this chauf- 
feuring of material betveen Morris Park and Dunton 
Annex was done once before, approximately two 
years ago by other personnel at Dunton Annex, not 
covered by the Clerks’ Agreement, and was stopped 
immediately by a meeting between your assistant 
Mr. E. DeCcck and Local Chairman F. Dentin 

The employes further contend that WC do have 
chauffeurs going bctwveen Morris Park and Dunton 
AlUk?X. 
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Please advise payroll date in which this claim 
will be paid. 

In tbc event you do not agree to the payment 
of this claim, please cons’idcr this notice in accord- 
ance with the provisions of xMemorandum of Under- 
standing No. 4, that you will set a date within (10) 
days of the date you receive this letter for tbc pur- 
pose of discussing this claim. 

The Chief Mechanical Officer, in reply to the Claim, made 

admission as to the right to perform the involved work; and, denied the 

Claim on Scptembcr lG, 1966: 

Your position that the chauffeuring and carting, 
of material between hlorrls Park Sbnos andA- 
Dunton Electric Annex has al&ays been “eriormed 
by the chauffeurs cdver~. ;,I b-,, the scooe of the Clerks’ 
Agrecncnt is true a-d correct, and to further sub- 
stantiate your position, the carrier did create a 
position of chauffeur and did hire a truck for the 
purpose of carting material from Morris Park to 
Brooklyn Electric Car Shop. 

The contention that E. Flynn who has no rights 
under the scope of the Clerks’ Agreement is chanf- 
foring and carting matcrisl hclwecn ivforris Park 
and Brooklyn Electric Car Shop evcrv dav is not 
supported as the carrier maintains a chauffeur and 
truck for this specific detail. 

On the basis that the carrier is carting material 
in accordance with Ihe provisions of the Agreement, 
your claim on behalf of the three named claimants 
is denied. (Emphasis supplied. ) 

On October 4, 1966, BRAG, in compliance with Rule 4-D-l (h), 

submitted to Carrier an “Ex-Par& Statement of Facts”: 

The Carrier admits that the chauffeuring and 
carting of material between Morris Park Shops and 
Dunton (Brooklyn) Electric Annox, has always been 
performed by the chauffeurs. (See Carriers denial 
of September 16, 1966) 

The Carrier denies that E. Flynn, or any “thcr 
personnel at Dunlon Electric Annex, who have no 
rights under the Scope of the Clerks Agreement is 
chauffeuring mntcrial betmccn Morris park and 
Ullnt”n (I3r00klp) Electric Anncs. This is incor- 
red, a* a check of the records of the Cntcmnn at 
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Morris Park Shopi and the records of the Stores 
Attendants at Xorris Park Storeroom, show that 
E. Flynn and/or other personnel from Dunton 
Electric Annos, come into the shops in their pri- 
vate cars to pick-up material, Monday to Friday, 
every week. 

Chauffeur E. Blanks carts [mateisl]bctwecn 
Morris Park Shops and Dunton[(i3rookly~ Electric 
Annex on Tucsdsy and Thursday. 

Chauffeur Buckley is on his relief day, Monday. 

Chauffeur L. Walker is on his relief day. 
Wednesday, 

[lg. note: The three named chauffeurs are 
C*aimantshcrein.] 

Carrier’s “ex-pate statement of facts,” dated October 20. 1966, 

sts.tes: 

The Carrier created a chauffeur’s position and 
hired a truck for the purpose of supplementing the 
regular truck assigned to Dunton Electric Car Shop 
and Brooklyn Electric Car Shop approsimx tely two 
years ago. The requirements of Broo.klyn Electric 
Car Shop were such that the additional truck mzde 
deliveries each week of material from the Morris 
Park Store Room. Requirements of service are 
such that a truck assignment of five days a week to 
Brooklyn Electric Car Shop cannot economically be 
supnortcd, therefore, this truck is used to sup$y 
material to other areas. 

The USC of other than emolovecs covered by the 
scope of the CIcr:;s’~~~~~cment hs been the practice 
oYC* mnny yezPs. {Emphasis supplied.) 

Following a meeting on October 26, 1966, Carrier, under date of 

January 19, 1967, wrote to BRAG’s General Chairman: 

At the aforesaid meeting, you were advised that 
the Assistant to the Chief Mechanical Officer was 
making a check a.~ to how much mntcrial was being 
trancporlcd by other than chauffeurs. This study 
proved that the amount of materi;rl being transported 
g no ~liriblo r.nd, furthcr,~~that other t!xm >4isccllanc- 
ous Forces (Chnuffcre) have been used on occasion 
to transport material from one shop to another for 
many years, without protest. (Emphasis supplied. ) 
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In view of the foregoing, there is no basis for 
this claim and it is, accordingly, denied. 

From the above history if thc,case as handled on the property, by 

and bctvecn Carrier and BRAG, we fin+ the only defenses proffered by 

Carrier were: 

1. IBEW Laborer, Flynn, did not chauffeur 2nd 

cart material between Morris Park and Droolklyn 

Electric Car Shop “every day:” 

2. A “truck assignment of five days a week to 

Brooklyn Car Shop cannot economically be sup- 

ported;” 

3. Past practice: Employes other than BRAC 

chauffeurs have for “many years” performed 

the work involved; ” and 

4. The material being trznsported by other than 

BRAG chauffeurs “& negligible.” 

FINDIXGS AS TO APPLICATION 
OF BRAG AGREEMENT 

1, Paragraph (a) of the Scope Rule, standing alone, is general in 

n?LtuTe. But, parag+aph (b) of that Rule is specific. (NOTE: Pars~rap~ 

(b) is quoted in the BRAC’s Claim of August 8, 1966, snpra. ); _~~ 

2. The weight of authority of Third Division, National Railroad 

Adjustment Board case law compels a finding that when the Scope Ruie of 

an agreement cncompasscs “positions andwork”that work once assigned 

by a carrier tc cmployes within the collective bargaining unit thcrcby 

bacomcs vested in employcs witbin the unit. and may not bc removed 

“except by agreement bctwcen the partics;” 
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3. Carrier admits thai chauficuring and carting of mntcrials 

betwcon Morris Park Shops and the Duoton Electric Anwx “hzs alwavsO, -- 

bore,, perSormed by cbauifcurs covered by the scope of the BRAC Agrce- 

menu (set, Chiof Mechanical Officer’s denial of Claim dated Scptembe; 

16, 1966, &. Therefore, in the unequivocal language of paragra+ 

(b) of the Scope Rule. the idontificd work may not be removed from Ibe 

scope of the Agrcemont crccpt by agreement of the partics -- no agrecznont 

was fashioned relative to the instant dispute: 

4. Carrier’s deiensc that the work performed by I.BEW Laborer, 

Flynn, was “negLigiblc” is found wanting for two reasons: (1) the defense 

is an affirmative one -- Carrier had the burden of prcof which it did not 

satisfy by material and relevant evidence of probative value: and (2) even 

if proven it would estatlish, only, that it had assigned work reserved to 

BRAG chrrufieurs (Scope Rule, paragraph (b)) t 0 an ernpbye stranger to the 

BRAC Agtcemcnt. The magnitude and frequency of work unilaterally 

wrongfully removed from the Scope of the BRAC Agreement is not a 

justifiable defense; 

5. Carrier’s nllegcd defense of past practice fails for the following 

reasons: (1) a Scope Rule such as paragraph (b) in the BR.4C Agreantcnt 

is not ambiguous in the light of the case law of the Third Division, National 

Railroad Adjustment Board; (2) parole evidence is admissible, material 

and relevant in the ioterprclation of an ambi&ous provision of an agreement 

only to arrive at the intent of the parties; or, to find history, tradition, 

custom exclusivity of contractual investment of right to work under a scone 

rule general in nature -- paragraph (b) of tho confronting Scope Rule is 

specific; 

6. The economic conscqucnccs of a bona fide contact are not 
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m=.tcrisl, relevant or of pcrswisive value before a forum chargod v:ith its 

interpretation and application If a party to a collective bargaining agrcq- 

ment finds, by expcricnce, that as to it the term(s) are economically 

ono~ous, the remedy is collective bargaining. This Board is without 

jurisdiction to entortzin such sn argument and resolve it by fiat. 

Carrier raised no issue on the property as to the measure of com- 

pensation prayed for in paragraphs 3 and 4 of the Claim. 

For the foregoing reasons we find and hold that Carrier violated 

and violates paragraph (b) of the Scope Rule when it assigned or assigns I 

the work herein involved to an emp:oye not within the collective bargaining 
/ 

unit of the BRAG Agreement. We, therefore, will sustain paragraphs 1, 

2, 3 and 4 of the Claim; and, will dismiss paragraph 5 of the Claim. 

THE THIRD PARTY ISSUE 

IBEW, third party herein, alleges and prays in its Submission: 

We submit that the Carrier properly assigned 
the Electrical Workers to perform the disputed 
work and that the work is covered by the Agree- 
ment between The Long Island Rail Road Company 
and System Federation Xo. 156, International 
Brotherhood of Elcctricnl Workers. (See Car- 
rior’s Exhibit A) which reads in part as follows: 

ARTICLE III _ DEFERENTIAL FOR 
CERTAIX EXPLO‘rECS 

Effective with the signing of this agreement, 
a difiorential of thirteen cents (13$) per hour 
will be granted to Electricians i? gangs who 
meet the necessary rcquircnxats of Xow York 
State Motor Vehicle Bureau and who arc ro- 
w, incident to their regular duties, to 
operate motor trucks. (Emphasis supplied. ) 

We, theroforc, request that your Honorable 
Board find that the Carrie: did propcr1.y assign the 
work in dispute to the employes of the Electrical 
Workers’ CrGft. 
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Carrier nrgucs that: (1) the a&e quoted Article III of its Agrccmcnt 

with IBEW vests IBE\V. employcs with a contractual right to perform the 

work involved in this dispute; and, (2) the Article stands as proof that 

BRAC employes do not have exclusive right to work. 

Article III of the IBEW Agreement does not vest the work thcrcin 

described in IBEW employes. It is merely an undertaking of cornpcnsation 

contractually due an IBEW cmploye if he is “required.. . to operate motor 

trucks.” 

Carrier may require any of its kmployes to perform work of any 

nature -- crossing craft and class lines -- so long as the work is not 

patently dangerous or its performance by the assigned employe is barred 

by law. The assigned emplaye, if grieved, must comply with thecarrier’s 

directive and seek his remedy through the grievance procedures. 

Article III of the IBEW Agreements stands only as proposition of 

compensation for work speciiicd therein vbich Carrier may require an 

IBEW cmploye to perform; not a vesting in LBEW employes of contractual 

right to the work. 

In the railroad industry employes are often assigned to work not 

covered by the job assignment or not within the scope of their collective 

bargaining agreement. Such assignments often come into being because of 

exigencies faced by a carrier. When such assignments are made, Carrier 

takes a calculated risk in that it may fiid itself contractually obli&eted to 

compensate the employe assigned for the work performed, and, in addition. 

pay another employe, contractually eligible, for work not performed by 

him but as to which he had a contractual vested right. Cf. T-C. E. U. v 

Union Pacific IL Co., 385 U. S. 157 (1966). 

An clemcntary principle of contract construction is destructive of 
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IDEW’s contention. Article III of its agreement provides a mcasurc of 

compensation when one of the cmployes covarcd therein is “rcquircd . . . to 

opcratc motor trucks. ” It is uncontroverted that IBEIV Laborer, Flynn, 

used his private automobile to pick up materials from hlorris Shops Storc- 

room and delivered them to Dunton Shops Annex. Q. E. D. : (1) Flym wr~s 

not rcquircd “to operate motor trucks”; (2) use of an employe’s private 

automobile is not witbin the contemplation of Article III of J.BEW’s, 

Agrccmcnt. 

We find that IBEW, third party intervener, has no contractual right, 

on behalf’ of its members, to’ the work involved in this dispute. But, if 

employes covered by its Agreement are “required.. . to operate motor 

trucks” then, regardless as to what craft or class df employes may have a 

contractual right to such work, the.IBEW employ= assigned has a con- 

tractual right to be compensated as provided in Article LII of the IBEW 

Agreement. We, therefore, on the record before us., will deny 3BEW’s 

plea that the Board “find that the Carrier did properly assign the work in 

dispute to the employcs of the Elect&al Workers’ Craft. 

AWARD 

1. Paragraphs 1, 2, 3 and 4 of the Claim are 

sustained. 

2. Paragraph 5 of the Claim is dismissed. 

3. The third party pica of IBEW is not sup- 

ported by the Agrcemcnt between it and 

Carrier. It is denied. 

ORDER 

Carrier is hereby ordcrcd to make effective the AWARD, sunra. -:x~ 

of the date of its issuance shown below. 
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Neutral Member 

Employe Memjer 
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