PUBLIC LAW BOARD NO. 1844

AWARD NO. 60
CASE NO. 73

PARTIES TO THE DISPUTE:

Brotherhood of Maintenance of Way Employees
and

Chicago and North Western Transportation Company

STATEMENT OF CLAIM:
"'Claim of the System Committee of the Brotherhood that:

(1) The ten (10) day suspénsion of B&B Carpenter D.B. Smith
was without just and sufficient cause and wholly dispro-
portionate to the alleged offense. (System Files D-11-
24-33) : :

{(2) B&P Carpenter D.B. Smith be compensated for all time lost
and the discipline be stricken from his record.”

e

OPINICON OF BOARD:

Claimant was a regulafly:assigned B&B Carpenter'working under the difect
supe#vision of Foreman Zupfer, New Ulm; Minnesoga. The record indicates thaﬁl
normally Assistant Foreman Reiger, who holds a Class B or "Chaﬁffeur‘s License"i
drives the compahy truck usea by the érew. On the morning of March 28, 1978w'f
hoﬁever,‘Reiger>was ébsent froﬁ work. For?manvZupfef told Claimant ﬁo move
the truck from where it was parkedAOn the south side of New UlmﬁDepot and |
to set the tfuckkon the tfack. From the recofd beforé ué we fiﬁd tﬁat ih'
order to doAso it wés neééssary to dri&e fof a short distance on é‘pﬁblic
stiéet.’rC1aimant declined t6 drive the truck; stating that‘he did not hold
a '“Chauffeur's License" and that he believed that he would be vioiating

State traffic laws if he drove the truck on public roads without such a A

license.



«

After Claimant refused several orders to drive fhe truck, the Foreman
telephoned Manager of Maintenance Planning Schmitz and he also ordered
Claimant to move the truck. Claimant again declined on grounds that hevdid not
have the Class B and believed that it would be illegal to drive the truck
without one. At that point Schmitz toldVC1aimant to go hbme until he could
obey orders and, if he continued in his refusal to drive the truck;ra diséi~
plinary investigatioh would be held. On April 3, 1978 Claimant returned to o
work and again deciined an order to drive’the t;uck whereupon he was served a
with notice to report for formal inveétigation into the following charge:

"Your failure to perform the duties of your assignment
on March 28, 1978, through April 3, 1978."

After that hearing he was found guilty of insubordination and assessed a ten
day actual suspension, less the five days already out of service from March 28
to April 13, 1978.

An employee who refuses to obey direct orders of a supervisor acting

- within the scope of his authority exposes himself to possible discipline for

insubordination. If the employee believes such an order to be a violation

- of his contractual bargaining rights, the accepted and required response is

for him to "obey now and grieve later". Two recognized exceptions to that

general rule, which may justify a refusal by an employee which otherwise

-

would be considered insubordination, are: (1) a reasonable apprehension :hat“A“

the act ordered would expose him to imminent danger to his well being, and <4"

(2) a reasonable belief that the act ordered would'be illegal. Once'thév
employer has established the factual refusal to obey an order, the‘bﬁrdeﬁ
shifts over to the enployee to prove such justification or else face disci-

pline for insubordination.



In this particular case we do not havé té reéoive the ofﬁan debated
point of whether the illegality justification turns upon a subjective beliéf
(the employee's per;eption) or an objective determination (the actual state
of the law). There is nothing in this record to suggest that Claimant had
other than a bona fide belief that he would be violating traffic laws if he
drove the particular truck in question on a puﬁiic road without a Class B’
license. It also is established that Ciaimant had two priorxr tiaffic violations
on his Class C license and that a third'violation could have resulted in sus—
pension of his dfiving privileges by ﬁhe State.. Leaving aside all of this
subjective evidence, however, close scrutiny of the record persuades us that
Claimant was objectively correct in his conclusion thatuto drive that truék'
without a Class B license would have been a violation of thebvehiculaf anél
traffic laws of the State of Minmesota. The truck in‘qﬁéstion had a registered
gross'vehicle’weight (GW) of 27,000 pounds. The record discloées that thchutbff‘
pointvfo;Vrequirihg a Class B 6perator's license rather than é Ciass C license
is 24,000 pounds.’ The Class C license'hoider is limited to operation of singlé
uniﬁ twé-axg;>véhicles not in excessvofVZA,OOO pounds GVW. Moreover, underd 
the Statute the‘greater of the registefed or actual grbss vehicle weigh;
controls. Thus, for ﬁurposeé of the licensing mandate the truck in question
had é GVW of 27;000 pqdndé because that wa; its registered weight. Given the.
express mandate of the statute Carrief’s assertions ;o.;he contrary tegarding‘
the actual weight of 24,000 ﬁpundé or less is’not relevant. Claimént was ﬁpt‘
in error in concluding that he wbuld havé plééed himself in 1éga1 jeobardyrif
hé had obeyed ;he order to drive ﬁhe truck. There is ﬁq showing on this
record that hé was defiant of belligerant‘toﬁafd his foreman, but rather,
for the étated reason of illegality, he declined to>obey the order. Based

upon the particular facts of this case, we are persuaded that Claimant should

not have been disciplined.



.

FINDIKRGS:

Public Law Board No. 1844, upon the whole record and all of the evidence,
finds and holds as follews:

1. that the Carrier and Employee involved in this dispute are, respec-
tively, Carrier and Employee within the meaning of the Railway Labdr Act;

2. that the Board has jurisdiction over the.dispute involved hefeini:

and

‘3. that the Agreement was violated.

AWARD

Claim sustained.

Dana E. Elsbhen, Cﬁalrman
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H. G. Harper, Emplpyee Member R. W. Schmiege, Carriér Member

bated: /&9’(( 53/9 ‘7? | e | ‘ 3 ‘
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