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Union of North Ameriea

¥Mr., L, D, Bush, Party Member dosignated by Scuthern
Pagifie Company

Mp. J. Keith Mann, Neutral Member appointsd by ths
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PUBLIC LAW BOARD NO. 1
Botuween
Sounthern Paelfic Company
and

Switehmentg Union of Norbth Amerieca

OPINION BY NEUTRAL MEMBER MANN

1o Introdustion.

The Board ceavened in Stanford, California on Ogtober 25,
1966, and in San Franeiseo, California on Deeember 19, 1966,
Jenuery b, 1967 and Janwary 19, 1967 with all members present
at all seassions of the Board as follows:

Jshn R. Burge, Gensral Chalrman, Switchmsa's Unien
of Horth Amarica, Mamber dasignated
. by Representative (Organiration)
.o Do Bush, Asgistent Manager of Personnel,’
Southern Pagifie Gompany, Momber
e . designatsed by Carrier
J. Keith Mann, Neubral Mesbor, appeinted by the
' National Mediation Board
The pergons listed helow appeared before the'Bdéyd,au§ made
statements regarding the guesticn of includiﬁg on'ths Decket of
the speeial board of adjustment certain cases which may inmvolve
the interests of thind parties md, to the extent developed
hergafter, rogussted or cumusnied upon the provigions in any
agraenent establighing such board whieh theoy deoamed necessary

for the protection of third parties:?
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danuary L, 1967, A.M.

My, George P, Letchher, Vices President, Order of Rallway
Gonductors ond Brakemen

Mr, Jewell Edgar Teagus, Sesrvetary, General Grisvance
Committee, SP=Pacific Lines,
Representing Brotheyhood of
Rallway Trainmen

January b. 1967, B,

Mr, Ro’ber’s Ce Inman, Gensreal Cha’imans R&ilmaﬂ. Yard-
meatera of North America, Ins.
Mr, John B. Blazin, GCGeneral Seecrctary-Treasursr, Rall-
. Foad Yardmagtors of Horth
America, Ing.

Pupguand . o Publie Law 89¢&5&,-89¥h_¢ongressg HeR. T06,
June 28, 1986, Switehmenls Unicn of ﬂcréh Aéerica reguested -
Southern Pasifia_compaaé to join in an agreemsnt cstablishing a
speecial adjustment board to consider and dispose of a large nume
bar of olsims pending befors the Netional Rsilroad Adjustment. .
Board (hereinafter referred to ss NRAB) or peferable thereto.

The parties were in agroement with respset to the basie
procedure 0 be follﬁwed by the board and to including in the
dosket to bo submitted %o the board spproximately twe hundred forty
cases which had been pending befors the WRAB for more than ons
yoar, some Tor as long as seven years. However, they wers une
able to agree with ragard ¥» certain matters and under the pro-
vigiong of the ict they reguested the appointment of a noubtral

by the National Medigition Roard. Tho diapubted masters eoneernsd
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the considervation of five cases in whieh the inbersest of third
parties are allegedly invelved, It was the Carrierts view thad
the gspeeial adjustmen?® buayd could not consider these labter
five eases unless the agreoemsnt setting up the board permitted
the entirs dispube, including the interests of the third party,
to bs determined in the same procseding. The Carrier further
contended that in order to bind ths third parties such parties
had %0 have notiece and full opporbtunity to appeayr snd present
their cases.

The Union originally took the position that the eases im dis-
puts did not involve third party interests end thersfore did not
require special proceesdings. It is the Union®s contention that in
any event all cases that have been pending at the NRAB for more than
one ysar must be brought bacsk for doterminaticon by a apecial adjustment
board upon the request of either pawdty. From the outset, however, the
Switchmen have consented that the underlying agreemsnt provide 'thas
third partiss receive notice and be afforded an opportuniity 5 bs heard
if their interests ave found €0 be involved when the Board is cone-
stituted to hear disputea on thelr meri%s.

Officials of the Order of Railway Comductors and Brakemsn,
the Rallroad Yardmasters of North America, amwl the Brotherhood of
Railroad Trainmen wrote to this Board expressing their view that

the intersests of their Unions were involved in the digputed cases.



PLS OUNY
PolL

The first two Unions rsquested the right %o appear bofors this
Board and express their views. The third Union reguested that
the olaim of the Switchmen not be considersd without provision
being first made for the proteetbion of all interested parties,
Representatives from sach of these Unlons were given an oppope
tunity 0 appesr befors this "prosedural’ Board amd present
theiyr respeoiive positlions as Lo what provisions they would wish
o be included for the protection of all interested vartiss if'
the dlgputed cases were doclksted,

Representatives of the Order of Railway Condueiors snd
Brakemen and the Brotherhood of Railrosd Trainmsn were agreeaﬁle
to the docketing of caszes involving what they consider #o be tha
interasts of their Unions provided the rules of the Board gfaﬁééd
third parties adbquate notiee, the r&gnt to appear and am oppore
tunity to be héardo They indicated an intention to'participatel
in %the pro&éeﬁing on the merits and o prezent evidence and aye
gumant in support of ﬁheir'ciaimse The gepzrate presentations
by ORGB and BRT Roprssentatives alse referred in part %o the sone-
aiderations that leaving eases at the First Division of the NRAB
does not solve the problems of delay and running claims and to a
proference for having disputes determined by boards on the.
property sleser to the facts and elircumsitances,

Howover, the Reprssentatives of the Railroad Yardmasgters of
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North Ameriea took the position that the dispubes which involved
thelyr Union should not be heard by the speeisl adjusitmends boawrd,
They mainbtained ¢that, uwndsyr the circumsitanees, the gaseé invelve
ing the Yardmasbera should be deeided only by the appropriate
Division of the NRAB.

No infersnce should &e or was drawn by this Board that these
holpful discussions congtituted conazent to joinder in thesse pro-
ceoedings on the part of the third pariy Organizations appearing.

During these proceedings the three Membswrs of the Board unani-
mously agreed upon paragraphs 1 through 6 of the attachsd propossd
Agreemsnt establishing a speeial adjustmens board. Paragraph four
is of speeilal relevance to so-ecalled "third party”™ disputes;

o The Board shall hold heoarings on each claim or
gricrance submitted %o it and dus notiee of the hearings
shall be given. The determination that a third or sddi-
tional party may have an intereat in a dispube may be
nade by the Board as constituted with the proecsdurasl
Neubral Membar or as consiituted with the Neubral Hewber
to econsider and dispose of the dispubte. Whers it iz de-
termined that a thimd or additional party. mey have an -
interest in a dispute, such third or additionsl parly
will be given mnoticeo of thes time and date the Aispute will
be heard and an. opportunity to appear befors the Board on
‘auch date and present their case in a manner congistent

_with the prosedures adopted by the Board. The Heutral
Yenber of the Board shall be one of the two or mope mem=
bers of the Beard determining.whether a notiee of hearing
‘will be given %o third op sdditionsl parties and shall be
‘one of the two or more members of the Board readering an
gward in a dispute whors notice of hearing has baan given
%o third or additionslk partieso

with pospect. to the pmoblem of consideration of disputes involving
third party interests, the members of the Board designated by the

Garrier snd Union were in disagroement regarding the inclusion of
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paragreph 7 of the Carrier's proposed sgreement. The paragraph
proposed by the Carrier is as follows:
7o No deecision shall be rendered im a dispube

involving one or more third parties unless 1% is re-

solved complebely as to all parties invelved, The

decision shall interpret sach and every agreemendt ine

volved in a manner consimtent with each and every

ather egreement involved. The decision must be bind=

ing upon all parties to be valid. & third party shall

not be bound by s deecision unleas it has had hotice

gnd an copportunity to appoar and prosent 1L8 ¢gss on

an squal bagis with all other parties.

Thera sre ossenitially two basic problems ralsed by para-
graph four on which the Bosrd has rsached tentabive agrsement
and by the specifie language proposed by the Carrier quoted above.
First is the question of whether or not a spsclal adjustmané’baard
established under Public Law 89-456 has authority to bind third
partiss, and il 8o, whother such powers con be exeroised ceastio
ﬁu%ianally; Sesond, thefe is the Quéati@n of whether aﬁ:§otq.
assuming third pérﬁy cases are determined, the specisl édjastmént
board can be ordersd in advance ta‘iﬁtarpmet‘eéch union-magnagencnt
contract Yin a manner consistent with oach and‘evsry other ggrea~
ment invoived®. A third possible problem raised by the Carrismiag
proposed paragraph seven, the requlprement of nobtice aﬁd’app@fe
gunity to Le heard, seems clearly to have boen resolved by the -
agreed upon paragraph l, above.
1l. Diseussion

A, DockatingAéﬁd Diép@ai%ion.cf Disputes Involviag Third Parbies.

The basic qnestioﬁ,prasented here is whether 3 not the spesial

+ -
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ad justment board established in this agreement may be given power
to deal with the sights of third paritiss. If the answer t0 this
question is Yyes", a statement that third parties will bs bound
by the decision of the Board, as proposad by the Carrler, would
be desirable if not mandatory. There 1s no reascn nobt €0 make it
clear v all conecerned that third party interests may be bound if
conaidération of susch eases would requirs this result, Indeed,
if a third party is given notice and gppsars, but iz not made
sware of the intention of tho Beoard te bind him, ths pobifiecation
might be insufficient to mee% the standards of due process. A

party who baiieves he is appearing merely as a'witﬁeas ﬁay Prepars

gnd preésent info?matlan in a far diffarent mannsr than one wna comes

before The Board ag & party who may bs bound by the ﬁ@EiBl@Ra
This brings us %o tne erucial issue of ahsther this Board
can take and decide these third party cases, a question whzch ‘
does not appear %o have been directly decldad uader Public Law
89456 (see alsc Federal Register Title 29, Chapter X, part 1207},
ané which may have fap-reaching conssquencss as &0 the nsture and
forum for adjudication of this type of so=called minor digpute
in the railrosd industey.
At the outset it should be rescognized that when thers is a
dispute regarding assignment of work prosensed, & special ad-
justment bosrd must eoither have the poweyr fo bind ail disputantis

in a single prosceding or it cannot consider the dispute at all,
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This conelusion follows directly from TranaportabioneCommmica-

tion Employses Union v, Union Pacific Railrosd Co., 385 T.8. 157

{December 5, 1966}, which held that whon preszented with a juris-
dietional dispute under an sxisting contract the NRAB musté join
the third perty wnion in the proececding befors it and dispose of
the enbire matter. A specisl adjﬁstmen# board to bs established
under Publiic Law 89=§156 provides nothing mors than an alternative
forum for disputes which have hsreotofore gone to the NRAB, amnd is
intended to alleviate the huge bhacklog of cases ponding before

the NRAB. That the latter was the inkent of Fublic Law 89156
agems clear from the House amd Senade Reports. H.R. 1ill, pp. 3-13,
80%h Congo, 5% Sess. {(1965); S.R. 1201, pp. 1=3, 89th Cong., 2nd
Sess. {1966}, In ¢this sense a special adjustment board iz deriva-
%ive of %the NRAB., Ite decisions have the same binding offect and
are subject to the saeme limitations on review as those of the NRAB
itselfs Hl.R. 111k, supra at 1lé.

The legislative history of Publiec Law 89 =li56 seems clearly to
indicate that thers was no intent on the part of Congress to grant
a specizal =djustment board powers in excess of those which the NREAB
itsel{ can oxercise. It would geem to follivw directly from the
T-CEU casc that & special adjustment boamd doss not have the power
to declde such 2 case hetwsen only twoe of thp partiss, lsaving the
thizd party fighta to be determined in an independent procseding.
If Publiec Law 89-i56 iz interpreted to prohibit final sdjudisabion
of rights other than thoss of the carrier and the partieular
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orgenization whiclh set up tho special board, the T=(ET case would
reguire a holding that the spscial adjustment board could not con=
sider the e¢ase at all., Otherwise the special board would have the
wower to male deberminsbions which tlie NHAB now has no power o
moke, and eonld thus thwerd the Suprsme Court's awtlauiatca polaay
Pavoring ezpeditious settlement of the c1%1“a di3amuea =

While Cengwsass?! intent seems obviocusly not $0 give special
24 justment boards wmore power than the HRAB itself, thsre iz little
indication that Congress intended spocial boards. to have any less
power than the NRAB. The basie justification for establishment of

special boards iz the Tast that there iz such a2 long desiay before

gi The question of whebher or not Jjurisdictional dispubtes a-

riging under coutrasts which have volunbery arbitration clauses
should be deeided in a single proceoeding raguzr%ng the presence of
2 third party uniomn has recenily heen the subjeet of considerabls
debate in legal pericdigals. See Jones, Auboblography of s Deseisions:
The Fungtion of Innovation im Labor Arbiirptich, and the Npbional
8Tcel 0Pdeprs GF JOLnGOT 8nd LNLorDLeRUBL, 4O Uel éaLoﬁo Lo Beve
(1563 1; Bernstein, fudging 200, shoving &bl Pardics to a Jupisdic-
tionsl Dispube into AVDLLratLion: THo LUDLoUg Proctours OF Racional
Steel, 10 BavT, Lo BOVe TOL (LobG)s Jones, On HUUZAnNE and Shoving
$he Nationsl Steel arbitrebtion into a Dubious Prosadure, (9 Harvo Lo
Hove 327 (4965 J. Profossor pRdgar Jonea has bofon one position thab
an arbibrator presented wikh what is sssentially 2 thrse party disge
vube should exert subsbtantisl pressure on the contracting union o
geek a cours ordey joining the asneparticipating union. Whether or
not the procedurs sugsgested by Professor Jones is sound fopr the
situation with which he was confronied, in the substaniially differ-
en% constext of grievance settlement inm thig indushry ths Supreme
Courit has eonsbrued the Rallway lLabor Act io be bsst effecituabed by
determination of these conflicting elaims in 2 single proseeding.
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an NRAB determination ean be obiained. The need %o eliminate
delay in cases involving jurisdietlonal disputes is cerbainiy
no less than that in cases involviag other disputes over which
the speeial board hag power,

There ars two deecislons, Sadler ¥, Union R, Co., 123 F.

Supp. 625 (W.Do Pao 198h}, and Sadler v. Union R. Coop 125 F.

Suppo 912 (W.D. Pa. 1951}, which might be e¢ited as indicating
that a spesial adjustuent board should not have jurisdietion
over digputes involving third parties. The board in the Sadler
cases had been set up by voluntary agreement under Railway Labor
Aet 33 Sesgond, and the Court felt that one no% a parsy to the
agresment could not bs bound by it. The court stressed the

fact that there was no mubtuality of contrast with regard to the
third party. In the preasnt case the board is eztablished under
exprois statutory authority, reflecting a new Congressional
policy regarding on-the-properiy determination of minor dis-
putes pending before, or referable to, the NRAB, A special ad-
justment board will bs set up at the request of either party.
If, as in the insbant case, the parties cannot agree as to rules
of procedurs, those matiors are to be debterminsd by & Neutrals
Under these gircumstances it can hardly bso said that the Sadlsp
decisions which turned on contract law are eontrolling. Further-
more, it is imporvant to note that much of the Sadler opinions

was eoncornsd with the fact that the third party had received
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inadeguave notice of the proceedings and had no nobtion that it
could conceivably be bound by thems These labtber infirmities

would not be present under the procedurs to be adopted in the

present agreemsint.

I% is %rue that the langusge of Public Law 89=L.56 could be
interpreted as providing that the digputes %¢ be heard by a
speelal board will be between the parties to the agreement only,
For example the Act stabes, "Such awards (of the special adjust-
ment boerd) shall be final and binding upoun koth parties to the
gispute o o o" (Emphasis added.). It must be nobed, however,
that when Public Law 89-1156 was passed the T-CEU case had not
been decided., A% that time disputes befors the HRAB regavrding
work assigmment could, and normally werse, decidad baiween manage=
ment and only one vnion even though the othsry union would nod
be bound by the procesding and could latsr seck an ingonsistent
determination. (Seec the digsenting opinion of Justice Pordas in
T-CEU case; see alzo 65 Mich L. Rev. 386, 387-388 (1966).) Thus
when Publiec Law 89=1156 was considsred Congress had no reason ©o
focus specifically on the problem now befors this Board.

Furthermnore, §3 First (m) of the Railway Labor Ast provides
for awards %o be "final and binding on both parties to the dise-
pute. (Emphasis addad?§ This wording clearly seems %o enwvision
only two partles. Yet, the Supreme Court in the T-CEU case did

not consider the presence of “he word "both® as an obstasle to

LR Ne.t
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it5 descision. The Court was aware of Public Law 89=1056 since
the majority, in foobnobte l of itz opinion, referred to cerbtain
echanges which the Aet had brought about., Because the statutory
use of the word “botﬁ“ posed NG problem in the T=-CEU ecase it
should not be read o prosent an obstacle heres

Lagislative history on ths question of whether Congress in-
tended special adjustment boards to consider these thraeseparty
disputes is sparse. HNevertheless, whab there is indicabss that
the mombers of Congress assumed thabt sueh disputss would arise
and be dealt with by special adjusitment boards., In the House

Report it was stated:

o o o S0WM® cOncern was expressed during the heariags

by witnesses repregenting the carriers that the mschane-
ism esbtablished by thse bill could be used by one union
fo» the purpose of rslding the mewbership of anocthoer.

The committee feels that there ia no tsuss for sppree
hgnaion on thig scors, since gil persong involved are
expacted %o ubilize and apply this legislation in

gocd faith in accordance with 1%s purpose and intent,
This meana that neither a union nor a cavricy can proper=
1y demand the establishment of a special board with juris-
diction so broad ag to invade tho jurisdiction of another
union as herstofore customarily respecied in bhe estab-
lishment of speeisl boards by voluntery agieement; should
eny pariy do so the party upon whom demand is made would
be expsected .%o rofuse 0 agree to such jJjurisdiction.

Such refusal would then forse a jurisdictional debtermina-
tion by a noubtral designated as provided in the bill,

The neutral, in turn, would be expecited to determine

the jurisdiction of the board 2o as not %o invade the
established jurisdiction of another union. H.R. 1114

supra at 1.
While one way of reading this language would suggest a
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decision againat consideration by a speeial adjustment board of
cases invelving the interests of a thirty parsy union, a careful exe
aminiation of the House hesrings and the testimony upon which the
guoted stavement apparently is based indicates that what the Conw
mittes was concerned with was not eh problem of jurisdletional
éispuﬁes involving assignment of the work., bub rather the ques-
tion of unionsg with overlapping membershiés competing with each
other for members by astablishing speeial boards B0 deal with ine
dividual claims. The difficulty énvisione& is the raiding of meme
bership bsecauss only ths statutory representa%i?e ean present the
claim of an employee t¢ its spscial board,

Mre J. E. Wolfe, Chairman of the National Railway Labor
Conference, stated the problem to one Gamﬁitteeg using the fol-
lowing hypothetieal situation: |

e o.o ‘The Oprder of Rallway Conductors and Brakemen ig -
the duly accradited bargaining agent on railvoad A.  Bug
1.0 per cont of the conductora cocn railrosd A are affiliated
with the Brotherhood of Ralirepad Trainmen. Of eourse,
this is hypothetieal, but nevertheless, circumstances just
exactly similar %o this ars prevalent threughout thiz in-
dustry on practically all railroads, Now, ‘tho ORCB, the
bargaining sgent could regquest a spoecial board. The
carriers would have z mandatory atatubory obligatica to
BETE8E o « o

That means thabt 211 the ¢laimg that the BRT ig hand-
ling for their conductor members would have to go to the
Ad justment Board becauss the BRT is no% the statutory
bargaining agent for conductors.

How, the ORCB would get expsditious handling of its
claims to the groat disadvantage of the other organiza-
tion. Hearings om H.P. 701, 704, 706, before the Sub-
somittes on Transporbation and Aeronauties of the Come
mittes on Inbersbate and Foreign Commeress Houss of
Representatives, 89tk Congress, 1lst Sess. (1965} 19%.
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When read in light of the problem which was placed befors thatb
Committee it is c¢lesar that the stabement in the House Report is
not intended to prohibit speecial boards from dealing with juriss
dictionel disputes regarding work assignment., See Nobte, 48 Ind.
Lo J. 109, 119-120 {1966). This position is further supporded
by the fact that the issue was raised by the carriers, who,
with regard bo jurisdietional disputes, have continually pressed
for a system requiring sll such disputes to be dsestermined in o
single aetion binding all partiés affected, Ses 65 Mich. . L.
Rev. 386, 388-390 (1966).

Thﬁs it is evident that $wo strong policiss have raeemtly;
developsd which must be taken into consideration in attempiing
to deeide how Publie Law-89=k56 should be inte?preﬁed: first,
the legislative intent to cut down the long delay in determining
these labor disputes generally, and second, the Suprens caurtbé
construction of the Reilway Labor Aet in the T-CEU case raquire
ing resolution of jurisdictional dispute cases in one proceeding;
These two policles can only be effectusted in cases involving
jurisdictionsl- disputés brought befeorse this Board by interpraiing
Publie Law 89-456 %o allow this Board to bring all psrties before
i$ and o0 decide the rights of éll parties in & single proceeding.

The only isgue whiech then must be considered is whother
there is some constitutional objesction to requiring a third-

party union to join in the procesdings before the Bopard as eoastituted
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under the agresement. The most frequenily raised constitutional
guestion in caseg of this type is whether or not the third pariy
had adeguate netice of the proceeding and s full opportunity ko
be heard. Clearly, where ﬁo notice is given the third party
cannot be bound, Hunter v, Abtehigon T. & S. F. Ry., 171 F.2d

595 {7th Cir. 19&810 As has previously been pointsd oub, Para-
graph Ly of tha agreement of the partids hersin- fully providas.
fTor netlea anﬁ opporbunisty to be heard.

A Pinal congbtitutional problem, and & crusial one,; shems
from the fac; that the third parby has no official-pawar‘ov@r'
the sele@tian‘of the board or the determination of i%s proce~
dures; and further than one member of the board will be the répres
senbative bf 8 union at leass rival to ths partieular dispute and
charecterized as a “party”’ or "partisan® member., (Ped. Reg. Title
29, Cho X, part 1207.1 {a}) |

It iz obvious that a earrier and a union eannot voluntarily
ect up a board wiih.poweps betuwesn them 0 adjudicats the righis
of third parties. See, €.8., Edwards v, Capital Airlines, 176
F.2d 755 (1949), cert. denied, 338 U.8. 885 (1950}, Even if the
third party has full right to sppear and 50 be heard, the fact that

the only members of the board raprssent participants in the case
robs the procecding of objectivity and renders it void, much in
the same way that a jury in a couriroom procseding cannot be

composaed of relatives of one of the partisg., On the other hand,
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if s board iz sst uwp in a manner whieh pregerves objeetiviity, ths
faet that a psrty. although appearing at the procedural stage,
did not have a vobte in the establishmeéz;?f the board is not

2
necessary to its jJuriadiction over him,

In the present case the rights of third parties in conbro-
versaies before the Board ere sought to be protected by that clause
of paragreph li of the agresment providings

The Neutral Member of the Board shall be one of the

twe or more members of the Board deternining whether

a notice of hearing will be given to thizrd or addi-

‘tional parties and shall be one of the two or more

members of the Board rendering sn award in a dispute

where notiece of hearing lhias besen given to third or

additional partias,.

Under this provision ne decigsion may be vendered ad judicating the
rlghts of third parties unless the neutral semnber of the three:-.
man board is =z member of the mejority. In this rospect the case

is eleosriy distinguishable from Edwards v, Capital dirlines,

gsupra, in which there was no nsutral member Of ﬁha'panel'and tho
outside party had no represéntative on the panel, or a ¢ase in
whish, although a neutvral is a member of the panel, the neubtral‘ts

vote is not required for a decislion as to the third party rightz.

/2 Compare the fact that a court, for oxample, may obtain
powar over any perscen who sets foot within the state in whioch it aits
even though the person does not live in that state and had no power
to vote for or against the judge or to determine the wmanner of his
solaction or the procedures of hiz gourt. James, Civil Procedure
§12.2 (1965).
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in the latter situation management and the union could combine %o
defeat the rights of third parties. This problem cculd not arise
under the plan in the instant sase. In othey words, whshever a
third party's interests are at stake the neutral member of the
Board controls tho decision.

The sase of Arnold v. United Alr Lines, Ine, 296 ¥.249 191

{(7th Cip. 1961), supports the validity of the procedure adopied
herein, There, the Carrier and the Union sach had vepresentatives
on 8 spscial board established under Railway Labor Aect, Title I3,
Sec. 20, pursuant to an sgreement which provided for a neutral in ths
case_of a deadloek. In order to pressrve the righits of a third pariy,
ﬁhe‘féprssehtatives of the Carrier and the Union agresd at the cutget
of the hesaring to deadloctk, and immediately requested the appointment
of & neutrzl to whom they left the decision. The Court held that the
pracaduré met'éhe reguiramnants of due process.

In voluntary industrial arblitration gituations involving a
third party, tradition and prudence dictates ths more eonventional
view that a pardy ecan only be bound by consent. Morsover, it is the
practical as well aa customery funciion of grievanse adjudicat{on to
settla disputes, not crsate them. Howsver, in evaluaiting ths velidity
and sense of the procedure adopted in this caze, one must considsr as
well the alternative method of adjudication were the spscial adjust-
ment board to fail to take jurisdiction over any casses involving
asgserted third party intsrests. BSuch cases would then have to bedecided
by the NRAB in a slngle prosesding pursusnt o ths T-CEU case., Unlesas
apecial prosedures are adopted following T-CEU, the NRAB panel which

siould hear such a case
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would counsist of an equal number of ?apresenﬁati?es from the
carriera and the wunion mémb@rs gsalected from the cralfis over
which the partigular divigion has jurigdietion. No meutral
member is regqulired in the abgsencs of a deadlock. Furither, and
mest significant, is vhe fact that the structurs of the NRAB is
such thet one of tho wnions could have a representative on the
panel whils the otheor might not due to its classification in a
different divigion.

Although some writers in criticising the lower eourt in
the T=CEU case had argusd that such & progeeding would bs ine
equitable, Gog., €5 Mich. Lo Rov., gupra, at 389-390, the
Suprome Courd upheld the District Courifs decision holding that
joinder of the third pariy was required. Under thesge cilroum~
stances iv would geem that the procedurs to be adepted in the
instant eass iz at loast as objective with regard to third parties
as thet before the NRAB itself, and thus is cloarly coastituﬁioﬁala

, éﬁl With the inclusion of the spesial provision giving cone
trol To the neutral in cases involving third pavty rights the zitu-
stion here bocomes strikingly parallisl to impleader actions under
Rule 1l of the Federal Rules of Givil Procedure., Under this mle 2
defendant t0 sn sction ean joinm a third party whom tho defendant
¢laims is liable for any claims defendant is ordored o pay plain-
+iff, If defendant eoculd not bring in such a third party but had
to pursue him in an independent aetion, defendant would be faced
with the possibility of ineonzistent decisicons. The federal courts,
repognising the necessity of such a procedure o protect defendant,
have permitted such third partiss to be brought in oven when the
normal rules of jurisdiction would prohibit defendant from bringing
his clainm agalnst the third pavty as an independent action, 3 Moore,
Paderal Practice 9F1U.20,
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A posaible objection to the spescial provision adepied herein
is that Publie Law 89=456 specifiecally provides: "Any two mom-
bera ¢f the board shall be competent 0 rendsr an sward.” Al-
though the provision could be read Yo pormit any two meumbers,; re-
gardless of whom bthey represent, 30 render a decision, thus pro-
hibiting the plan set cut in this case, it seecms mors reagsonable
60 road the words simply to make it clesr that unanimity is not
required. The ordinary dispute to which thiszs Act wasg diregtad is
bilateral in charseter. It is obvious that if organization.and .
carzrier reﬁreaentativea ean agree in sush cassg, the need for the
gpecial wording is aliminata& beeause_éhare is g? need whatsosver
for a neutralo It follows bhen that Congress wanted to make 1%
cloar that the meutral and any ome of the parties could deeide a
disputs, eoven though the other party representative on the panel
did not agroe. Fiaslly, the faet that the provision states that
any two menmbers are compebtent to render an swsrd need net nReesss~
arily precslude the partiss from naming one of the membsrs who
maat be included. The provision on which all Members of this
Board are sgreed seems in compleie harmony with the intent of
Congress.

Therefore the special adjustment board, under the procedures
set out in the agrescment, has the atatubtory and constitutional
pawer to bind third parties in casen where this gsetion ias nocess~

ary to a complete determination of the rights of the Switchmea's
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Union and the Southern Pacific Company; hence the sgreement should
consain the following provision:

To Deeisions or Awards of the Board shall be
final and binding on the parties subject to the pro-
vigions of the Rallway Labor Act, as amsnded by
Publiec Law 8% =456, No doecision shall be rendered in
a digpute involving one or more third parties unless
it is resolved az to all parties ianvelved. If in a
judiclal proseeding sn award is held not binding on
one or more of the parties %o the dispute, including
third parties, the award sghall bes desned not binding
on any of the parties. In addition to the notice
requipred by paragrasph four, copisz of the agreemaent
esteblishing this spocizl bhoard of adjustment and
any accompanying opinions sghall bs sent within ten
days of exeeution to all parties zllseged %o havs a
third party interest in docketsd cases.

This provigion, coupled with the provigion requiring the Neutral
to bo one of the majoribty rendsring a decision would dlso allew
the Neutral to determine that the matier was suech that the spesial
board of adjustment should not decide s cage beecawvse in hiag view
the third partyis rights could not adequately bse probestsed.
Whenever a dispubte involving third partiss cannot be determined by
the Bosrd under it agreed rules the case would bs returped to the
NRAB for adjudication.

Bs Interpratation of Agreoements

The Carrier proposes that the agresment getiing up the
specinl adjustment board contain a provision requiring that in
cases involving third parties "The decision shall interprat sash
and every agreement invelved in 8 mamner consiastent with each and

every other agraeﬁant involved.™ This quotod provision is oo
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broad in ita terms., The basie reason for a ruleo permitiing all
rights o be deotermined in a single proceeding is to prohibis
two $0otally inconsistent deberminations, both of which cannok
possibly be enforced. Thus, as pointed out in the T-GEU case,
the evil %0 bes eliminated is zeparate determinstions thait two
uniong sre each entitled to do the same work. Prior %o the
T-CEU case the carriers were aubject to such conflicting orders
and then faced the dilemma of violating one of the opders no
matber what they d4id unless they counld rensgotiate with one of
the unions. B8See 65 Mich., L. Reve 389-90 (1966). The T=CEU

sase prevented this kind of a2 conflict, At the same time the
T=CEU case recognized the possibllity that thes management mighﬁ
have obligated itself in such a maunner that two unions were en-
titled to do the esams work under their countracts. The irrscone
gilable gannot be reconcilequ in such a cese the Court speeifi-
cally atated that the garrier might be responsible o pay for
idleness causgsed by awsrding the work to another union. In other
words the coniracts between tha Carrier and each of the Unions
need not, end indeed should not, necessarily bes resd to be con-
aistont completely wlth one another, Otherwise the CGarprier could
avoid liability oclearly ocslled for by one of its conbtracsis. There-
fors the clause in guestlon should noi be included. IH would seem
that ths T-CEU case properly eatablished the law in this area and

thet no provision is reguired.
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III. AWARD

do The following ocases shall be included on the Docket of
Public Law Board Noo. 1, 2 Speselial Adjustment Board established
by the attsched sgroemsnib:

Docket Nos. BE L1
38 359
39 373
Lo 519
L0 743

2. The agreement establishing sueh Board shall include
the following ﬁravisioa:

Decisions or Awards of the Board shall be
final and binding on the parties subject to the
provisions of the Reilway Labor Aet, as amended
by Public Lew B9=U56, No decision ghall be ren-
dered in a dispute involwving one or more third
parties unlegs it is resolved as to sll parties
involved, If in a Judieigl proceeding an award
ig held no% binding on cne or wmore of bhe partiss
to the dispute, ineluding third parities, ths
award gshall be deemed not binding con any of the
partiss. In addition to the noticoe required by
clause Ffour, copiss of the agreement establighe
ing this speecial board of adjustment and any
accompanying opinions shsll be ssnt within £if-
teen days of exzcoutiocn to 2ll parties allsged to
have a third party interest in docketed csases.

/a/ John R, Burge
Jonn R, BUrge

/af L. D, Bush

Te Ds Bush
g- s/ 3, Keith Mapn
e n@ith pann
Attachments: Agrecmant and
Attachment YA PUBLIC LAW BOARD KO. 1

Dated at San Fransiseo,
California, this 17th day of Marech, 1967.
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