T j ; I : .77 Award Yo. 1
' o - - - _ Claim C1.-1125
. 3 . . o ) : . - . : "_' . ) l
P - PUBLIC LAW BOARD 10. 1031 _

Las
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- Boston and Maine Corporation R

_.Statemcnt of Claim: "Claim of System Cornmittec of the B}otﬁérhoéd That:

L “1. Carrier violated rules of the Clerks Arreenent,

Lt - . effective Sentenber 1, 1952, &s amended, when it

. : called a junior employee to fill a vacancy on the
fipst trick, Chief Yard Clerks position on Tuesday,
November 3, 1270 (Flection Day) in its yard atb

-y L Manchester, lew Henpsnire. . oL

. 2., Carrier shall pay claimanf} James B. Shugrue

v . eight (8) hours pay at the Chief Yard Clerks rczte
. ' plus eizht (8) hours for Holiday pay for Tuesday,
Magamug= 2, 20700 . .

Discussion:' Oﬁ Election Day there was a vacancy'iﬁ the Chief Yard Clerk's
pocition at Menchester, New ﬁampshire bec;use the incumbdent of that-position
was on vasation but scheduled to report‘ﬁack to work at 6:30 A.M., Tucsday,
Novarber 3, 19?0_(Elbction Day); Election Day was ; locad holiday geverned
by holidey pay rules. The Chief Yard Clery did not return ag—th; scheduled
tine. Instcad he had sent thé Carricf‘a lette} rron Florica which did not
arrive at the Chief Clerk's office in Boston, Hassﬁchusctts, until epproxi ~
‘mately ©:C0 AM., lovemnbeyr ErdJ_sgatiqs that he wouldrﬁct be‘ablc to return

_qqtil loveuber 10, 19704

R
.

On the day in questibn, wnen the mravelling Izrdmaster arrived at
the Manchester Office by B:20 A.¥. he found that the incumbdent of the Chief

Yard Clerk's post haﬁ not reported for work, and that the third tyieck yard -

clepk nid miready luft the Yard Office, naving finiched ain tour of duty.

-
.
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He'£i£st cailcd the incumbent's home but got no answere He then renhrted

the matter to the Chief Clerk in Bostan.- He then souwht to flll the vacancy
."oy calling Clerk Felch nhose seniority date was April 1969, Clerk Felch,

who lived in lashua, Ii. H., and who was scheduled to fill 2 relxef acsignment

that day at 3:59 P.M. in Lowell, Hassachuset.-, resnonded to the travelling

3ardmaater s call witkin 30 mlnutes and f;lled the existing vacancy._
‘The Clainment uhosa sznlormty date is November 19#6 filed the
instant claim contending that he should haxe been called tn “fill the Hancheater

vacancy rather than Clerk Felch. r"he Clalnant lived in Lowell Hassachucetts

and was =chedu1ed to f111 an asslanment at Lowel) at r'OO P.M. that day.
_ Hr. Felch who l:ved at Iaahua, wh1Ch was situated 17 miles south

; of Fancﬁester while the Claimant who 11ved at Lowell, located 30 males sauth

-
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of Manchester. - T f'gq-- S
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When the Chlef Clerk at “oﬂtoa received the incuunbent's letter onm

. Nove:ber 3, 197C at about Q. 00 A n*‘orr:.in": the C;rrier that hé wou.ld not
7 be returning to his post until Novembder 10, 1970 because ol 111“395 in hi,
_famzly, efforts were 1nst1tu’ed at aporoximately 10,50 a.X. to contazct the

_ Cleimant to ofler h;n the 1ncumbent'° vacancy during the period that the

incumbent would be awvay. ~he persor &t the Clair ant'" hame uzo answered the
telephone stated that the Claimsat was away fer the dzv and would not be

. Y
home entil 4:;00 P.id. Later that doy &t epproxinarely L4:15 when the Czrricr

reached the Claimant and offered him the vacancy he rofused it.

The cehedule agreement rule relied uponm by the Clainmant is Rule

Z(v) which states:

nithin the sonfines of ecch seaioriry distriet, erployecs have

prlor riskte in accordance iith their length of service within

the éistriet (fitpess and nbidily being 5u;f1c1cnt) to rrorotion,

ascirnment, dizzlarerent znd wori."
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Orgnnxzat ition

s that Rule 3(d
e WorkK of the crief Yard glerk

AwS R - . - t 3

. . ‘rl"xe Organlzat:.on strense ) entitled ¢ne Clazimant as
he senieT emvloyee the Tight t° perform th

MAHLH r‘;‘ri:ﬁ:
1t e T,

tne day in questiole vhen the Carricer nade Nno attempt 1O

ed the work te a junior chplayee. ;¢ preached

contact nhim znd instead offer

the Cla;mant's contractual right to oecupy the Vacancy.
- The Organ*ghtlon contends there was No emeraency present. In the
_first instancés the job was not filled petween the ‘pours of 6230 A M. to
8:20 A.M.o Purthermoré, most of the necessary work had already veen uerformed

by the clerk oun the pre:eé&ing third trick. The Organization asserts that

there wWas only 4 uinimal amount of work P be perforuea at the time of the
N . - . ._-‘. ot ;" e ,." . .o .

clerk vacancye o ;_', T

The brcanizat;on 2180 éenies that theTre is any relevancy to the
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.. ployee who as utilized. Both the Cla_manv and the junior ermployee used the

and the 01a_munt reuuxred only 15 minutes more than
MANCRESTAR R

he junior employee 0 peaclh il e Org

pane high specd highvay
anization acserts that the

Cla;mant had a dezend r;ght to fill the vacancy and he chould have been the

L
—

- - -

first emnloyee celled to £311 ite. .

The O*ganmzatlon stasres that it is jrrelevant, and the Carrier 18

introducing it only to peclond the jegcue, that the Carrier offered, and the

£p him, sevaral hours

Claimznl rejected, the vacancy when it was offered

after it hoad bech offered to the junior employee, for ity duration. The

Cclzimant is not f111n5 any clzim for the ensuing Ga¥ys. vut only ¥or Novemter

3, 1970. it is also irrcelevant o assert that the Clgimant was allcgedly

. nosv at home when he Jas called 2t 1.0:50 rHea The Carrier aid net enll hin
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for the initial vacancy, and therefore it cannot validly contend that the
Clajimant was not available at the time the initial call was made. Nor is
.thcre any merit to the Carrier's vlea that it cheuld te exculyvated from ite
contractual breach becauce .the incumbent of the job feiled to meet his re-—
. gponsibilities to the Carrier, - ' )
The Organization asserts th#t the record clearly shews that the
Claimant was entitled to Dbe called first to fill thne vacancy on the basis
of hls senlority, but the Carrier failed to do so, and therefore the clainm

*

should be spstained. ) ) _ : . -t

Carrier's Position

- PR

. The Cérrier deries that there is zny merit to the claim. There

Merss RLOTER
is only one clerk per tour essigned at —~6=>==2 and when the Travelling Yard-
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.lcrk already having departed, he took the necessary means to cope with this

esergency situation. It was an eﬁergency situation, a2nd it was created by

the cavalier end indifferent conduct of the incuabent in not notifying the

Carrier tha: he iwould not be able to report for duty at the conclusion_of

- ' b .
his vacation vhen he knew in advance of the illness in his femily.

The

Carrier aszcerts that the negligence of the ircumbent necessitated it ealling

the nezrest available emrloyee to cover this sudden VRcancye.

-

The Carrier responded to the emergency in the most feasible and

——

expeditioue manner. HMHany awerds of the Third Division, both off and on

this proverty, have recognized the princirle that in an crmerpgency the Carrier
is cntitleé to a certa.n latitude of judgoent Lo ma¥e a cuick decicion, and
the Divicion has refused to second fuecs the Uarrier as to whether it magde

.m o3y exnpedicnt Judgnent at the tine, zg lon: 2o i1 mrde o ceod faith
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gudgmont, at the time it made it. N
' ' . fhe Carrier peints out that as soon as it received the incumbent's
letter later in the porning of November Zyd, it attempted to f;ll the exist—
ing vacaﬁcy Tar the dureticn in accordance with strict seniority order, but
“Ttehe Clumimant eschewed any intere;t in the position. The Carrier assecrts
'ihat i‘.l..ina.nt is attemoting to get negmething for noth:.n-" vy filing the

claim for holiday uaj although he had no interect 1in flllxﬁg the vacaney.
Mdfeover he was not dlsadvantagcd on lovember 3rd, because he worked his
re;ular assxgnment in Lowell at 5:00 F.H. ._

The Carrier states that it should not be penalized for attempting

t0 respond Promptly to an emergency situation crezted by an employee's and

not its, negligence in a menper that did not really agsrieve the Clainant.

. Findings: The Boara; upon the whole record and all the evidence, f'inds

. that the ecployee and Carrier are Easloyee and Cerrier vithin the meaning
of the Railway Lzbor Act, as amended; that the Eo1vd has jurisdiction over
the dispute and that the varties to the dispute were given due notlce of

the hearing thercon. _ : ~

The Board finds the facts of record and the relevant contract
provicion, suprpor: <he Organization's rather thaan the Carrier's rosition,

mhe elear languace of Rule 3(b) nake it e;ident that -the work here
in iscue had to be assirned or awarded on the basiy of length ol service,
The Claimont had nmore 1enﬁth of service than Clerl Teleh, and should have

in the ordinary tourse of events, bexn called first o £i1l the existing

vrcancy. _ ) ' -

4w

. Phe Roard findc the dcferse advanced by the Carrier inndeguute i

lirht of the Claimant®s firm contractual claim based on seniority. Seniority
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is a vested contractual right that may be abridsed or curtailed only in the
' mo;t compelling of circumstances. Such circumstanrces are here lacking.
The record shows thar the Clairant only lived‘l3. niles further
M2 DeTEL
south of ~=m=mwwa than did the junior emnloyee utilized, and since both em—
vloyees had to use the same ﬁigh sﬁeed highway, the dictance was not of
sufficient import ‘o warrant breaching the Claimant's seniority. The Board
also finds unpersuasive the Caryier's complaint that the ‘incumbent of the
- . e -

jo'b failed to meet his responsibilities to it, Giving full cognizance te
the parrier's justified complaint, the fact remains that the Claimant was
not responsible for thie breach of conduct and he should net be required to
suffer a violation of his seniority rights beczuse of aﬁnther enplcyee's

misconduct over which he héd ne control,
The Board finds no persuasive reason in the record why the

Travelling Yardnmaster could not have attempted to filllthe éxisting vacancy

oa the morning of Fovember 3rd in strick senio;ity'order. Having fziled to

do so, the Carrier treached the Cleimant’'s zenioprity riphts znd must

therefore honor his cleainm, ’ S R

. . i c
AWARD: Claim susrained. . : R
AVARD: The Carrier is directed to comply with this AWARD on cr beferc
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