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Case No, 2

UTD-K Fiie No. 18-634

Carrier File No. AF -~
795

PUBLIC LAW BOARD NO, 113¢

PARTIES THE ATCHISCN, TOFPEKA AND SANTA FE RAIT WAY
TS THE COMPANY, COAST LINES
DISPUTK - and -

UNITED TRANSPORTATION UNION - ENGINE MEN

STATEMENT Request {or removal of twenty {Z0) demerits assosnsd
OF C1 ALa: against the personal record of Eangineer W. €. Comstock

am reault of iavestigation cnaducted at Southers Pacifie
Caompuny ian Bakersiield on December 3%, 1371,

IINDINGS: The parties hurein are Carrier and Employe withia the
meaning of the Rallway Labor Act as amended, and thix
Board bas jurisdictioa.

This is a segquel to this Board's Award No. 1 in which,
for ressons stated therein, a suspension of Fireman 1.. A, Tudor was
susiained in coanection with an incident om December 16, 1971, on tracks
shared with ihe Southera Facific, when six SP units coupled to four Sants
Fas units, and the ten-uasit train was unable (o stap at a red signal, apparently
baczuse nc aiy check was made to ascertain if the heges had besen connected
between the two sets of locamotivas.

An investigation was conducted Dacember 22, 1971, at
which this Claimant saginser was cited for possible rvioilationg of SP Rulas
106 and 874 among others, along with Fireman Tudar. The Claimaat
tastifind at the henriag aftar which Fireman Tudor was found guilty, but
spew no guilly findings were made with respect to the Claimant,

- Only seven days later and still within the 15-day time
{imitation Iyvem the occdurrsnce, this Claimant was cited agaln but far
alleged vialations other than those charged against him in tha first
investigation, This time tha Claimant wass acecussd of possible violations
of rules malnily having toa do with air brakes.
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He was found guilty this time, and assessed 20 dJamarits.
The demarits since have besa warked off and therefore are moot, but the
Crganisation presses this appeal on grounds that ingal principles of double
jeapardy and res judicata are involived in the holding of the double investigation
sonceraing a singis employss and, in ite view, the dual lnveatigation riolated
‘Claimant's rights to a fair aad impaxtial trial under the rulss.

Techmically, "double jesopardy’ may nst be lavolived becasuse
the charges against Claimant in the two proceedings were diffarent, nor ls
this & mattar for res judicata because of lack of compieie ldagtity of issues,
But the requirernants of due process, particularly uader the letter and apirit
of the investigation procedure undar the rules, do not appear o hava basn
mt.

in its Award No,. 1, P.1.B. 12 held that "'The holding of two
imvaestigations for the same offense {was) imnproper. ' Ian its Award No. 11,
P.l..B. 381 simiilarly, ‘barred (a} saparate secoad disciplinzry proceeding
against the Claimant by reason of the same accideat * *

In Award No. 21343 the Flirst Ulvision set aside & discipiinary
panalty resitiog from a sscond investigation of the same iscident, saying:

HiWe belisve that the carrier made an elaction
as to which rule to procasd uader when it firs2
filed the charges. It couid not later demand a
second investigation based on the same svideace
and aitampt to bring in another rule, which maraly
rephrases the alleged lirst vioclation, **

The ietter and spiriz of a prompt, fair and impartial investigation
under the rules presupposes that the Carrier will do as thorough = job as s
possible ia the [irst iastance, xnd that it will not marely seek apother "Dite
at the appla, " by later citing other rules violations than thoae alleged at firgt.

Bur the Carrier objescts that it ought ta bhe able ta do this when
new evidsnce is discovared. The courts permit recpening of cases on this
ground, but with great reluctance. The sew evidence usually must have
sprung up estirely indapendently of any of the kpows cizcumstances brought 2o
light in the heariag or trial, and often there must be an element of coacealmant.
Almost ineariably this svaenna iy cpen aaly to the scecasnd and aot the accugaer.
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Not ooly does piecemeal lovestigation smack of oppression
zod updae burden upon the accused, but it could Import into the investigation
process under railroand disputes adjustmaent the vice of 'plea bargataimg, '
reiated to the testirmnony givea by an accused in an eariler henring.

Accordingly, consliatent with the reasoning of other public
law boards and tha First Divisiok in the awards citad hereln, this alajim

must be sustained.

AWARYI: Claim sustzinmad.

John ¥F. Sembowasr
Nsutral Membar

-V

B, X. Fsrry K, Liavia
{Carrier Mernher) {Organization Mamber)}

Dateds 3_‘/_“ ’/,7'1




