AWARD L0, 141
sase o, 172

PUBLIC LAW BOARD NO. 1552

PARTTLES) il ATCLHLSW, 'TOPEFA & SAUTA FE BRATLWAY COMPANY
T )
LIBPUTE) LiWTHIERHOID OF ILAINTENALICE OF WAY EIIPLOYEKRS

SUTATEMENT CF CLAIl: Claim in behalf of fovmer Trackman L. T. Ortic
Lolorado Livision, fLor reinstatement to service witl seniority,
vacation and all other rights uniwmpaired and compensation for any
waze loss he may have as a result of his removal from service Wo-
vember 13, 1979.

o T rren . - , - .
FLIDINGS: Ihis” Public Law Boaxd No. 1552 fiuds that the parties
hercin are Carrier and employee within the meaning of the Railway
Labor Act, as auwended, and that this Board has jurisdiction.

In this dJispute the claimant was a member ol pxtra vang 62. On
October 10, 1979 traclman A. A. Sandoval told the forecman that he
understood the claimant would not be coming back to work because
he tad hurt bis bLack on the job. Frowm that date to the tiwe of
the investigation, no other member of the gang velayed any infor-
wation reparding a back injury to the claimant.

The Fforcman conveyed this information to the roaduuster aund the
track supervisor. They coutacted the claimant and were told he
was off duty because Le had suffeved a back injury. The claimant
was absent [rom duty beginning October 16, 1979,

The claimant was notified to attend a formal investigation llovember
b, 1979 to develop all facts and place responsibility in connection
withh his alleged absence from duty without preper authority begin-
ning Octover 13, 1979 and his allegedly falsifying information given
to Doctors Joimson and Kosicki on Octover 3, 1979 (claim of an on
duty injury). Pursusnt to the investigation the claimant was dis-
missed from tile service of the Carrier,

The Carrier contends that the claimant was abscnt from duty without
authority anad that tlhie cvidence also ecstablishes that the claiwmant
pave Lalse informution to two doctors regarding au alleged on duty
injury.

tae Lranscript of 56 pages, as well as the c.thibits introduced by
the parties, bhave been carcelully studiced., There is a great deal ol
conllict in testimony. There is no evidence wiich establishes that
the claiwmant advised the foreman he was injured on the job. The
claimant did testify that his back hurt, but the evidence does not
estuplish that he was Lnjured on the job.
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The claimant also testified that he did not tell his foreman that
he wanted the next day off. The claimant testified that he told
the foreman that he wmight miss the next day in order to see a
doctor. The claimant later testified that he did tell his foreman
that e had been hurt.

The claiwmant failed to Eill out an injury report and did not at
any time request a leave of absence. The claimant testified thatr
he understood it was his responsibility to prorect himself with a
request for a leave of absence. The claimant testified at the
hearing that he had been absent without proper authority since
October 18, 1979 (Page 12 of Tranmscript).-

The Carrier introduced a statement by the foreman, and the Organ-
ization objected sto the entire statement, but such was submitted
into the record. This statement would be inadmissible except for
the fact that the foreman appeared in person and testified and was
subject to cross examination. The foreman admitted that he had
authorized the claimant to be off October 9.

A special agent for the Carrier testified that the claimant reported
to the depot on October 15, 1979 claiming an on duty injury. He
further testified that the claimant could not recall if the acci-
dent ocecurred at Sands or Gisc on October 8, 1979.

The track supervisor, wlio was the claimant's immediate supervisor,
testified that he had no knowledge of a back injury to the c¢laimant
and that the claimant never requested a leave of absence.

A fellow member of the gang, A. A. Sandoval, testified that he
heard the claimant tell foreman Damrell that: "If I don't feel
right, I won't come to work tomorrow,'” but did not remember hear-
ing the claimant say ne had hurt his back.

Another fellow member of the gang testified that he heard claimant
advise the foreman: '"Willie, I don't think I'll work tomorrow. I
am going to see the doctor to see what's wrong with my back." He
also testified that he heard the claimant tell the foreman that his
back was bothering him because early in the day they had been un-
loading ties.

Evidence indicates that duxing the time the claimant was laying oflf,
he was driving in his automobile at 2:30 a.m. The claimant further
admitted he was in a car accident shortly after October 8, 1979.

The evidence clearly establishes that the claimant failed to file
an accident report as required by the rules of the Carrier.

The Carrier contends that the claimant's car was totaled in the
accident the claimaut was involved in aftex October 8, 1979, but
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there is no evidence to that fact, and interrogation of the claim-
ant did not pursue the extent of the damage to the automobile in

that acecident.

The claimant had a poor record, and there is no evidence which
would justify overruling the decision of Carrier.
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AWARD: Claim denied,

Carxrier/ fiember

Dated August 19, 1980 )



