AWARD N2, 290
Lase do., 3725

PUBLIC LAW BUOARD NO. 1552

PARTIES) THE ATCIHISOW, TOPEKA AND SANTA Tl RAILWAY CONPANY
TO
DISPUTE) BROTHERHQQOD OF MAINTENANCE OF WAY LHPLOYES

STATEMENT OF CLAIM: That the Carrier's decision to remove Plains
Division Trackmen J. R. Ramirez and IM. A. Gonzales from service
was unjust; That the Carrier now reinstate Claimants Rauirez and
Gonzales with seniority, wacation, all benefit rights unimpaired
and pay for all wage loss as a result of investigation held wNovew-
ber 7, 1984 continuing forward and/or otherwise made whole, be-
cause the Carrier did not introduce substantial, creditabtlzs evi-
dence that proved that tine Clainauts violated the rules emmieratad
in their deczision, and even if Claimauts violated the rules enws-
erated in the Jdecision, permaneunt removal from service is extizne
and harsh discipline under the circuastances.

PIUDINGS: This Public Law Boarli No. 1032 Iimls that the narti:s
n2rain are Carvier and employee within the meaning of the Mallwar
Lapor Act, as amended, and that this Board aas jurisdiction.

In this dispute, the claimants were notifiesl to attend tne formal
investigation in Lubbock, Texas, Novembe:r 7, 1934, to detzrmine
thair responsibility concerning the allezel use of marijuana whiie -
on company property durinz the period of Sewtember 24 tarougn vcto-
ber 26, 1944, Pursuant to the investigation, the claimanits uvere
found guilty and discharged from the service of the Carrier.

Both claimants appeared for the investigation and had a represant-
ative present. The claimants denied swmoking marijuana at any time.
Another crew member, Glenwood Marburyer, tasstified that he ob-
served the two claimants smoking marijuana while members of Cang
54 almost every day. He testified that he was familiar witn mari-
juana and it could not have been tébacco. He testified that they
had smoked one going to and from work and several times while tuey

were out on the track.

Benito Rios testified that he was a trackman with Gang 54 and that
he observed the two claimants smoking a "joint" between the period .
of September 24 and October 26. He testified that he was positive
that it was marijuana. He further stated that he said to ir. Gon-
zales that he should not be smoking them. Mr. Gomnzales aszked if

he could smell it, and he stated that he could.

The transcript also reveals that two other fellow employees sisned
statements that the claimants were smoking marijuana while on duty.
Those statements were not admitted in evidence, and properly so.
This is a serious charge, and the claimants should have the right
of cross examination. Those statements will not be considered by
the Board.
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There is no evidence that the co-employees had any dislike for tus
claiwmants herein, and their evidence is clear and cunvincing.

AWARD: Claimr denied.
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Dated at Chicago, Il1ll.
December 17, 1984



