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PUBLIC LAW BOARD NO 17?6 _ i

. BROTHEQHOOD OF QAILPDAD SIFNALMEN
-and '

NORFOLK AND WESTERN RAILWAY COHPANY

-,ll

e

seventy—four"74) 1ndlv1duals workznq under the

[T

prov‘510ns of_

Vl.glnlan Rallway Companv, former Plttsburch and
West Vlrglnla Rallway Comoany, former’ New "York,

Wabash Rallroa& Company, and the January 10

1962
and/or September 8, 1966 merger agreements.” .. -

has jurlsdlctlon over the dlspute involved hereln,
and the partles to said dlspute were. qlven due o

.Whlle the Board has forty two separate clalms before it
-whlchfcover the clzims of . seventy four individuals, there is one
central-: questlon involved ‘in-each claim. Carrier has reguired’
'signal? employees to attend book of rules classes on their off*-w T
‘duty ‘time. ~.They believe that .they should be paid for the time ... 7.
Zspent ‘in -the classes.. Some Gf the claims also seek payment for '
;expenses-incurred_in attending the classes. There are a number
‘of procedural guestions which have been raised in connection with .
the filing and handling of. the claims. In view of the posmtlon'f‘f
whlch the Board must take -on-the central" questlon, it w1ll not ™
be necessary to resolve the: procedural questlons. :

EPayment ofﬁtlme spent Aan, attendlnq Book of Rules classesﬂ_
is’a- qﬁestlon whlch has been-handled by many Public Law Boards. .. .
‘and the NRAB. [ The’ trend of.dec1510n is clearly in.the dlrectlon'”
of holdlng that such time‘is hot considered work or service and
-therefore, is not subject to. compensatlon rules. . Under the
prlnclple of Stare Decisis the Board is required to find that "= [0 "~ v
the time. spent bj signalmen in attending the Rules classes is ... .|
not work or service and Carrler is not requlred to comoensate._- )
:{them for aUCh tlme.' "

Were,

-under rules governing travel expense. - Since. the flndlnq must‘ﬂ?7”,§
“ pbe that -the employees were not engaoed in work or serv1ce, rules
;" which provide travel expenses wher engaged 1n such serv1ce are K
;Qnot appllcable.ﬁ“f_y : : Coenoe el
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The foxmer VGN and folmer WFB both had rules whlch the
emoloyees seek to apply here. ‘They read: T e , 1

}“(VGN) Rule 1009: Such examlnatlon or re-examlnatlon
"+ as employees may be required to take will, if.possible,
. be conducted during regular worklng hours w1thout '
deductlon 1n pay thererore. N
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"(WAB) Rulerfl.' Employees, when requested bv the Manaaement'
‘will - take such examlnatlons or: re~examinations as may:.
’be requlred from tlme to tlme.;fmhe Carrler W1ll set the

gnal ewployees ‘werg given :

he_employees,have ‘shown- thatu
1C present program durlng worrlna'

nstructlons, o the

agreed upon way to’ proceed there must. be a- show1ng that the:h_,
parties mutually’ understood that the Agreement reguired the=”""
partlcular course “of ‘action’ Many thlngs are done by what'

has been descrlbed as “haopenstance ; that is: the nartlcular

RS

determlnatlon that a’ duty arlses under . the Aareement “The’
partlcular way in Whlch 1t is done just happened and no mutual

“to wrlte'lnto the Agreement a requlrement that - book of rules .
'classes would be given on pald time. "Not" suror151ng1y, Carrler
"insists that the filing of the notice is conclusive proof %
that*the employees. understood  that their. agreement" aid not .} -
?requlre Carrier to, glve the, classes on paid time. The emplovees,;
.0of course, dlsagreed They 1n51st that they only sought : '
‘clarlflcatlon of amblguous 1anguage and exten51on of that
1angu ge to the Agreements o ‘

’of the employees' ‘understandlng that thelr anreement did not  Til”
‘requiré Carrier ‘to schedule the rules clédsses on paid time, " oloAE
It isvevidence -bearingion -the questlon,‘and it must be considered

. in connection with, .other evidence of. record. There is no show1nc '
" that :the partles ever dlscussed the matter, prror ‘'to the Section - p
©-8ix notice, or that either side had taken a position with respect

" to the disputed language. Carrler arques that Rules ‘71 'and 1009

,:only pertain to examination such as eye "examinations or phy51cal
" examinations. It must be ‘said that the use of the word examina-—
tanS w1thout other quallfv1na language does lend foroe to Carrler s
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T argument. It is common in . the 1nduery to refer to such classes
A7, as "book of rules classes” and it is difficult to accept the:
' thesis that persons who intended to express agreement that time
- - for such classes had to be paid would limit their expression
. . .0f that agreement to a roference to "examinations® or "re~cxam1nat30ns"

«The Board has a c]ear duty to insist that both partles
live up to the Agreement they have made. On the other hand,
;rit has no business extending or adding to the Agreement. If it
- is to find that ambiguous language plus a particular course’ of
action add up.to a practlce ‘Wwhich it will enforce, since .it’
represents an - oblloatlon which is a part of the Schedule Aqreement,
it must: .be- able.to-do 'S0 with a settled belief that the ‘evidence ;
suoports ‘that . flndlng. ‘The:; burden of prov1ng the elements necessary
to support that b611€f ‘is 'on the proponent. When all is sald and By
%;*Vdone theé fact:remains : :thatihere  there is’  simply’ too much: doubt.ﬁe
;The preponderence of " the ev1dence does not - support ‘the: contentlon
of the~ employees that an enrorceable practice existed. Carrier:
daid schedule classes on pald tlme in the past.  However, there: 1s“
no show1ng that either party ‘ever connected that action with- Rule}_
:1009-and Rule 71.M:The rules themselves lend no real’ support’ to the
employees case for it is difficult to _believe. that ~experienced 7
negotiators in this industry would have framed them as they are
framed if a consc1ous intention existed to apply them to book
of rules classes. In addltlon, some weight must be given to. the i??_
employees’. sectlon six notice. 'On balance, the finding must be o
“.that the employees were unablée to show the existence of a binding :
‘past.practice under the VGN and WAB rules. The other sections of the -
 property have no rule similar to Rule 71 and 1009. . The finding N
- that no enforceable practice exists which would permit the Board
. to direct payment for time spent 1n Book of Rules classes applles
ito the entlre property. L :
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i -~;;The employees have argued that as to certain clalmants the :
*g-fallure to pay for time spent in the Rules classes violates the .,
‘Merger Protective Agreement applicable to those employees. The L
T "applicable agreements contain arbitration clauses which: provide
~ . the means of resolving disputes over their interpretation and e
. application. The Board believes that disputes involving the mercer"
- agreement should be referred to the Commlttee establlshed
- to handle such dlsputes. RCRE R ap oL Do
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‘ f"*'Clalm denled Carrler did not v1olate the schedule agreements_

”on "the'-property when it required 51gna1 emplovees to attend book of'”"
rules classes on thelr own t1me I TP
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