PUBLIC LAW BOARD 1837
(MW-MUN=-76~14)
Case No. &0

ARTIES 1S :

Brocharhood of Maintenance of Way Employees
vs

Norfolk and Westarnm Railway Company
STA QF IM:

L. Tha Carrier violatad the effactive Agreement datad
Fabruary 1, 1951, when it withheld cla imant Jamas Kelly
from servica without a fair and impartial hearing.

2. For the above~-citad viflation the Carriar now be ra-
quired to compensacas theclaimant for all time losec,

between the period from Jume 21, 1976, until he was

notifiaed by the Carrier to raport for duty on Septem-
ber 7, 1976.

EINDINGS:

This Board upon the whole racord and all the evidenca
finds that: .

The Carrier and the employee involved in this dispute arae
raspactively Carriar and employee within the meaning of the
Railway Labor Act, a3 amaended.

This Board has jurisdiction over the disputa involved haerain.
OPINION:

Beginning June 21, 1976, the Claimant, an Extra Gang Laborer,

was away from duty. Such non-work stactus continued until Septem-

ber 7, 1976. As of that date, the Claimant was returmed to
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sarvica after intervention by the Ofganization on his behalf.

Varying, conflicting renditions of the events that promptad
the Claimant's departure pravail in this case: one such version
(by the Claimant) was that he had suatained an on-the-job ipjury
which necessitated his non~work status. Another version, by
the Claimant or Orggnization, was to the effect that the Claim-
and and supervigor had a disagreament and he was taken out of
servica. The Carrier’'s verasion was that the Claimant left
activa duty on his own account without explanation.

None of thesa versions is fully satisfactory. Ié the
Claimant sustained an on-tha-job injury, the supervisor was
obliged to completa necassary forms and raport his status to
higher suthority. Conversaly, the Claimant should have been
;blc to substantiate such an injury. 1f, in referance to varsion
two, the Carrier had suspendad or dismiised the Claimant, he
should bave been able to psoduce somse proof of such action; or,
assuming such formal action was not taken, it was incumbent upon
the Claimant to protast such action through the grievancs pro-
cedure. (The Organization contends error on the Carrier's part
for not having schaduled a formal hearing within ten days from
June 21, 1976; this presumes a disciplinary action was taken --
which the Carrier denied.) ff, on tha other hand, version three
(as asserted by the Carrier) prevailed, why the delay on its part
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in ascertaining the Claimant's écaCus?

On a raview of the record as a whole, this Board finds
no support for the contention that the Claimant was removed.

We aré less convinced that his withdrawal was voluntary and
without some motivation, howaver. If it can be demonstrated
that the Claimant suffered an on-the-job injury, which prevanted
his performance and for which he was required to racsive treat-
ment, then a claim for compensation for that time during which
the Claimant could have workaed after treatmeant would be meritor-
ious and necessary -to comply with applicable Regulations. The
burden must issua to the Claimant/Organization to aescablish such
4 basis, howevaer.

This Board raemands cthis mattar back to the parties for
consideration. If such action is not commancad within thirty
days from racsipt of this Opinion and Award, it shall be held
null and void.

AWARD:
The claim is denied except where a showing can be made of
non-camprianée with applicable Regulations insofar as on-the-

job injury is concerned.

James F. Scearca
Neutral Member

G.C. Edwards W. E. LaRue
Carrier Member : Organization Member
Dated at _ this ____ day of
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Thls case was remanded back to the parties for con-
sideration but, despite efforts to reconcile differences on
the Claimant's status, the partles were unable to reach such
accord and now asks this Board to dispose of this matter.

On review of this case, we find that sufficient doubt
exlsts that the Claimant willingly left duty without some come
pulsion to do so. On the other hand, we find no proof that a
disciplinary action was involved. In sum, we conclude that the
Claimant's uncertainty of status was predicated upon incomplete
comnmunication on both his and the supervisor's part. Under such
circumastances we order compensation for the Claimant from
August 17, 1976 until his return to duty in September of 1976 at

appropriate straight-time rate at that time. The August date repre-
sents the date when a positive step was taken to deftermine the

Claimant's status.

7. /,?w
James F. Scearce
Neutral Member

£ Goerdly &) A IR
E. N. Jagbbs, Jr/! William E. LaRue

Carrier Member Employee Member

Dated '_,’21;{,’3‘2_. at (2702 ola /-’ﬂz
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