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Former Penn Central Transpertaticn Company

=

-

"¢laim of the System Committee of the Brotherhood
_8""2"‘;’ tha.t o

(a) The Carrier has violzted the Clevical -
Rules Agreement of February 1, 1968, in
rarticular Hule 2-A-7 and cihers; when-
‘they denled the clairant. who was ra- _
furning from a leave of absence, the risht
to select a position bulleiined duxing his
absence which was awarded to a Jjuniocr em-
Ployee.

Friday, tay 2, 1275, the clzimant reiurned
from a leave of absence. Tuesday, iHzy 6,
1975, Robert Beyd. the claimant. Hoster
#1837, attempted to displace Ansela Walker,
Roster 71912, from clexriczl position Symbcl
#AB-287 which was awarded to this. junidr em-
ployee Octobter 16, 1974, while the claimant
was still on his leave of absence. -

Robert Boyd, by virtue of the fact that he
hheld and still holds an Auxiliary Clerk
. Position in the came depariment and has
. been requirsd cn several occasions o cover
positicn #AB-287 in the past, was qudlllled
.and senior to the incumbent, Angelz ¥alker,
- and should have been permitted io displace
her.’ : . .

() Claim is filed in behalf of Robart Soyd for

one {1) day's pay coumencing Tuesday, May 5,

" 1975, and continuing every work day there- .
after until adjusted or cocrrectad as a penaltiy
when the Carrier violated the Clerical Agree-
mﬁnt, : - -

 {c) This claim is filed in accordance with Rule

7-B-1, and should he allowed.”
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Rules 2-A-7 and 1~-B-1 have bsen cited by the parties

are being relevant to this dispute. They state in thelr relevant partsé

"i

"Rule 2-A-7 - Returning from Leave of Absence

An employee returning to duty after
dleave of absence, sickness, vacztion, dis-
abllity or suspension, shall either return
%o his former position, if available to him,
or shall select any position tulleiined
during his absence which »as awarded to a
Jjundior employee. If such employee elecis to
return to -his former pesition,. he may, wWithin
seven calendar days thersafter, select any
position bulletined during his absence which
was awarded to a juniocr employee. ...

“Bule 1-B-1 ~ Qualifications for Bulletined
Positions or Vacancies.

. (2} Employes covered by these rules shall
be in line for promotion. Promotion, assign~-
ment, and displacement shall be based on senlority,

~ Titness and ability being sufficient, seniority

shall prevail.

NOTE: The word ‘*sufficient' is _
~intended io more clearly
establish the right of the -
senior employe tc ithe posi- -
tion or vacancy shere two
or more employes have adequ
fitne 5 or abvility.

(v) Where the words ‘qualified emplcye®
3s used in this Agreemenz they shall mean
that an empleye has 'sufficient {iiness and
abllity® as ihose terms are de*lned in pars-~

graph {a) above."

The operative facts are that the Claimant held posi-

tion S~ 89 in the Accounts Rece*vable Seciion of the Customer Accountinﬂ

_ Center from Fay 1 19?4 to September 10, 1974, On September 11, 19(4,

. he was granted a leave of absence unt*l }ay 2, 1975. Upon his return he

occupied his former position,.

On ¥ay 6, 1975, the Claimant attempted-to'displace

& Junior employee who was_the incumbent of Clerical position AB-257 in
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the Accounts Recelivable Section, Customer Accounting Center. Maﬁagement

did not 2llow him to make this displacement.

Grganization’s Pesition

Tbe Organization stated the Claimant h=d a right
- under Rule-l-B-l to exercise hlS senio*&tv to a position which ees
advertiSOd duxing his leave of'absence. It added that the Claimant®s past
work experience quzlified him for the position and the Carrier has no valid
l-basis to deny him his displacement right because 2 supervisor determined .
during an interview that the Claimant was‘unable to demcﬁstrate his fitness
and ability for the posi%ion.in question. | |
The Organization cited and described the eeyeral
clericei-pcsitions the Claimant had worked at his work location from
October 1970 1o Septemher'19?#; The Organization maintained that the
Claimant by woxrking these several elericel positions in the Customer
Aceounting Center\ac@eired en extensive working knowledge which would en-~
able him to qualify for any position in this Departﬁent,lwere.he given the
possibility, | B _ -
The Organization noted fhatlfhe deties of Position
AB-287 were part of the primary dutleo of Positions C~2 and AB 212-38
prior to Harch 11, 19?4 and that Auxllliar3 p051tlons S~ 89 and AB-217 were
expected to fill vacancies or 3531st on all posiiions in the Deger ment
| including AB—cS”. | o
The Oréaﬁieation st;iediﬁﬁe Ceeiier %ae‘in;efror when
its superviscr etated its records reveeled that the Claimaht_preyiouslyl
not perforﬁed the duties of AB- 287. | -
The Organization stated that the manner in whice

the Claimant's qualificaticns for the job were determined to‘beﬁlnsufficient,
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' is questionable. The Claimant was not given any test, but just subjected
-ﬁc an interview by his supervisor. The record does not disclose the nature
" of the interview, and the Organization maintains that the “interview” was
"not an objective means to evaluate the Claimant’s gualifications, but

rather was a subterfuze to reuain a Junlor employee 11 a2 position to
which the Clalnant wanted to dlsplace. |

The Organization stressed that the suporvisor who'
inteﬁviewed the Claimant and fournd him not qualified'has been a supgrvisof
at the work lécation sincé'the Claimant started to work there, and on
several cccasions had been the imnmediate superviéor. This supervisor
Imew full well the Glaimanﬁ's pre*ious work experience, and there was no
need for an interview to determine the Claimant's work qualifications.

It was completely uncalled for énd it is totally lacking in aﬁy‘prohative

. value to determine the Claimant's fitness and ability.

The Urganization stated ibat the Carrier's reliance
on Rule 1-B-1 to justify their actions is ludicrous. -The Claima;t had
demonstrated his sufficient fitness and ability during his entire career
with the Carrier, and therefore his senlorlty should have prevailed. The
fitness and ability of the Glairant dees not mean that he must be able to

"siep in and perform the duties of thé‘gob without guidance or assistance.
Thé Oréanization stated the employ;e'ﬁust have the potential to pexform

- all the duties in a reasonable time. It added that lsince the Claimant
had déménst:atcd his fitness and ability while performing othef assign-
ments-at ﬁhe Center, it is reasondable io assume that he gouid hﬁve éer—

- formed the duties of AB~28? within é reasonable time. _The Drganiéation

' stressed that the Carrier has not met iis burden of proof to show that

the Claimant could not perform the duties of the job.
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Carrier’s Positioni . ' P

The Carrier séated the claim lacks merit because it
is %ell estéblished by Board awarﬁs that the matter of &etermining an
emp}oyee‘s qualifiéaticns_io perform a jJob is a management prercgative,
and the Board will not substituie its judgment for that of Manaszement as

_‘1ong as Management hés net exercised i;s ;uihority‘in arbitrary or
unreascnable manner. MNoreover, the Organization has the burden of proof
to show that the Carrier zcted in an arbitrary or unreasonable fzaner.

) The Carrier stated the Organizatioh has not met its
bﬁrden-of proof to show that the Carrier acted arbitrarily in this case.
It added Rule 2-4-7 does not give an employee a demand right to select

" any position irrespective of qualifications. All that this Rule does is
to'provide the émplqyee with the sane opportunity as if he had noi been
sbsent. It does not act.as a vaiver of any requirements of qualificaticns_
-that would otherwisz be réquired‘éf the Claimant. The Carrier further
stated Rule 1—B~1(a) gives it right to-insist upon an enployee teing
qualifiéd before being=permitted to exercise his displacement rights.

. | | | Thé Carrier stated the Organization has alleged, b;t
hés.not proved, that the Clainant possessed the necessary qualifications-

"ior the Jjob. The Carrier added that the Organization makes.much of the.
Cléimant's prior work recoré, butrthat review does not demogs{rate the

-, Claimant's cémpetence to perform the work. A1l that the Oxganizatién's

- evidence does 1is creatie the suspicioﬁ of a presuﬁpti&n,‘which ié:a clear
acknowledgenent of thel01aimant’s lack of qualifications.‘“The_Qrganiéétion

asserts thai the Claimant shoﬁld have been-giveﬁ an opporiunity to qdalify.

The Carrier stated that this side steps the core issue, namely, whether .
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the Claimant was qualified to hold the position on May 6, 1975. The
Carrier states the Claimant was not qualified, and the Organlzation has .

—

not refuted that contention. '.; . -

The Carrier stated that when the Claiment’s prior _
Work experience iéxanalyzed. none of the positions worked by the Claima;ts
except-for the six-month period betweeﬁ'ﬁZrch - Sepﬁember 1971, vere posi- . -
tions that involved haﬁdling banking.operaiions or customer finaneial
charges. Thé Organization was not able to point to any joﬁ'that the
Glaimant perforﬁed that had identical duties to Posiiion AB-287. The
Carrier further stated that Position AB~28? was transferred from.the_
ﬁetroit Office to ihe Philadelphia Office in 1974 in connection with
operational coﬁsolidation. Accordingl}; the Clzimant®s prior work ;ecord
does not support the contention that the Claimant has held positions of
equal or sim11a¥ responsibilities. _ | L

The Carrier stated that despite its deﬂermination
that‘the Claimént'lacked the qualifications for the positicn, it neverthe-
less afforded hin anlopporﬁunity, by an oral exaﬁination,.to demonsirats
his fitness and ability. This was an additionzl opportunity to demonstrate.
his fitiness. it was'ﬁot an effort to show which of two employees Qas the

-Iﬁost gqualified. The Carrier staied there was no impgopfiety in this orzal

egémination and the Claimant has nct cited any examples of any improprieties
in the questioning of the oral examinatien. T S

The Carrier further stated that it had granted ‘the
éiaimant a2 nine nonth leave of absence for educationa; purposes, and it
wogld have been short signied for it not to have used the Claimant in any
Job for which he was qualified aad io take advantaée of whatever zdditional

training he had recelved during his leave,
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Findings: " The Board, upon the whole recoxd and all the evidence,
finds that the employee and Carrier are Employee and Carrier within the .
Railway Labor Act;. that the Boaxrd has jurisdicfion over the dispute, and
that the parties to the dispute were given due notice of the hearing

thereon. -

-

" The Board finds this an e;ctrexﬁely difficult case ,'
This case, unlike Award No. 9, invelves a Claimant who has worked for a
nunber of &ears in the very Department where the cognizant job was situated,
ani'had alsc worked the various jobslin the Department. This presumably
'_ would give hin a géneral Imowledge of the spectrum of the several clerical
Jobs therein. The description of Position AB-287 re?eals it required ihe
performance of routine banking and credit transactions such as:
| : PProcess‘bank and draft plan charge to -
customers, prepare deposits ihere re- =
quired, handle cnarge hacks and corres- _
pondence relating itc tank and drafit
plans, etc.”
The Board finds it difficult o conclude that the
Claimant. who had worked from 1970 to September 1974 in the Customer
- Accounting Cen?er and had handled among other matters aécounts ggceivable,
credit‘regulations, interpreted freight way bills, and collections of
j'tillé f;oa.&elinquent accounts; sas not qualified to handle the processing
of tankrand draft charges;pr prepéré tenk deposits. The Boaid iinds it a
‘ reasoﬁat&é assumpiion that the Claimant couid learn and perform_these duties
in a very short time, assuming he could not perform them, ab initio. |
The Claimant is entitled to enjoy the bénefits of his
' seniofity, and’in.the-abscnce ofla clear’shoxing that he was not qualified

znd fit to perform the assigned work, Rule 2-A-7 is entitled to-credence

and %eigbt.
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While thee Board azreos that the Carxrier iss entitled 4o

e il
" exemcise its wanazerisl judsment as to tho qualificaticns cf tha invelved

M — -
employse, the exgrelice of thi_. nanaerial judrment .,unt e ‘me..,e& on rc..t.ionm -

T T U
grounds,- The Doaxd finds that the record dees not show that the Caxrier has

| resgsonsalae ard well founded reascns foxr Eulding thet this experienced
| cléz:iml enployee sas not quaiii‘ied to displace To-ithe pesiilon involved, | -
sspecially with a short orientation period. It is not unto<ard for an om-
Ployse to conitend that ho is qualified to perforam & me« job uith a short
' *tra.ining period. The enp],oy_ée is entitled to enjoy the bonefiis of his
sandority unless it naterially inpedes the efficient cperstions of the
Carriexr®s Dusineas. -
| '. E.n su.z:ma:;y, when the Board welghs the legitizato

conflieting pealtions of tha rarileos, the woight of the prodative ovidencs - -

favors .'i;he Clzirant.

Aards . (lmin sustained.

Orders ST The Coxrier is dirgeisd o cor}sp}.}' »ith the Awaxrd,
- T .. en or before y 1573
“identers, Chairman and ;-.'eut;ﬁi Feaber /f _ L
- H /r‘ - ’ .
/”/‘\ f
LIFHE L

He M, ner, E,a.:-ri\.r Saabox

e
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Parties: Brotherhood of Railway and Airline Clerks
and ) - o
Consolidated Rail Corporation = . = -

™

-

On October-23, 1979 the Bﬁé;d met in executive séégion in

Wéghington{ D.C. to review a draft of proposed Award No. 13.

| The Carrier interéose& an okbjection tgméyg measure:pf'rgli=f
tﬁat the proposed Award,intenéed_to“grant”the Claiman%,?i.e. én addi-
'tionéi dayts ﬁéy for each day he had been denied the job he attempt~
ed displace 2 junior emp;oyeea‘ This invoivgd a period of tine from
May 6, 1975 to date of Award. After a comprehensive discussion, the
- Carrier furnished addi{ional information on November l,f}???lwhich

had been reguested by the Neutral Nember of the Board.

The Carrier stated that granting the claim in full was not mak~

ing the Claimant whole, but granting him a windfall, and furthermore

was assessing it a penalty when- the Agreement contained no provision

for assessing penalties against a party found violating the Agrec- -

ment. The Carrier also stressed the Claimant was not an exemplary

emp;oyee and had beer dismissed twice from its service since the f£il-

ing of the instant clain, but had been restored tﬁ‘serv;ce each time
ghen the diséha:ge was converted to a suspension.

The Carrier stated that the Board,.if it granted ﬁﬁg Claimant
: énf damagés at all, should ﬁake'him whole but'nof allow him ﬁq be

unduly enriched. L o -

The Organization, on the other hand, urges the claim be allowed
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in full, because otherwise no effective deterrent existed to prevent
the Carrier from violating the Agreenment. Without adequate monetary
damages, the Carrﬂer is free to breach the Agreement wmthout there

belﬁg any meaningful restraints pWaced on 1t.

"Having given due consideration to the arguments of the parties

e

as well as the date furnished subseéuent to the executive session, we
£ind tﬁat the appropriate relief to be, ih.part, to grant the Claim-
"ant from May 6, 1978 to September 24, 1875, the differemce in the
monthly rate betweeﬁ Job §-8%, the job initially'héld by the Ciaimant;
and Job AB~287, the job to which the Claimant was notlp%rmiéted to
displace, or the differemce between $956.28 and $1051.927per-mcnth;_/

nanely, $95.62 per nonth,

The record reveals that Job 3-89 was abolished on September 24,
"1975 and the Claimant displaced a junior emp*oyee from Uos:l.twcn Fel24,
which paid the same monthly rate as AB-237, or $1051. 90. Since Sen-

'tember 24, 1975 aTl rositions held by the Claimant pald a monthly

T

rate not iess than 51051.90.

. On July 28, 19738, position AB-237 was assigned to én enployee

who was senior to the Claimant. Therefore, for *he perlod from Semn )

e L s R B T MNP TR S

tenber 2@, 1875 to July 28, 1978, when the violation ceased or for

§ T i o S P ST P T eS8 21 4k Ay
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a perlod of 22 Ponths the Claluant shall be paid an add1t¢onal sum ;

e et b
A e v T T L s ) i it 10 e

of $1000.00 as damages for not being allowed to occupy a posi. tlon he

1 ewnnb e e

would_have held, but *or:*he Carrler s breach o Rule 2Z2- A—?

i L e S S oenm s s

—" e find that the facts of this caSe warrant these damaaeu be-

ing assessed.
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In summary, we find that the Claimant be awarded $95.62 per
month from May 6, 1975 to September 24, 1875, plus the sum oOf

$1000.00 as the complete settliement of his claim. .-

ﬁw@ﬁ 'i,,j\,%
: . , Jaco scidenberyg, Chairnan
o " , _ ng Neutral Member {j
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