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FUBLIC 1AY¥ BOARD RO, 2035

Partiess BErotherhoed of Fallimy and Aixiine Clerkm
and
Forzer Penn Central Transportation Company

Statement of (laim: "Claim of System Comnittes of the Brother-
hood (N¥. H. Systsm Docket 1437) thats

(&) The Carrier violatsd ths Rules Agree-
ment, effective Febxuary 1, 1948, :
perticaiaxiy Rule 6-A-i, when, it
assessed dlaciplins of dissiesmal,
later xsduced io suspension, from
Kay 14, 1974 to October 15, 1974,
on Yard (lerk E. Holmberg, Hunt
Pointa Haxket, Bronx, New York.

(b) Clairent Helnberg's wecord be cieaved
of the charzes bxought against hia on
May 18, 1974, snd compensated for 21l
wages logt during the poyiod heid out
of servics.”

Piscuasaion: The Claimant, and four other Carrisy employses,
were axrested by the New York City Police, on Hay 13, 1974, at approxi-
mately 11115 P.K. in the vicinity of Track C~2 in Hunt Polnts Market.
The other employees arrested wore a yardmaster and threes menbars of &
yard craw,

The btaasic chayges vhich the Carrdex levallsc
azainat the Clainsnt and the four otheox eaployers were derived fyom a
report Tiled bty Capiain F. J. Dowl of the Cexrier®s Police Departuent.
Captaln Dowd's report stated, intzr slia, that the New York City Folice
Departnent Officers told him that they had been keseping Hunt Polnis

¥arket under survelllance for several wseka bescause consignees at the
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Market had been oom:glﬂ.ining o_f shortages in theiz freight ahipments.
The New York Git} Pollce Officezs further stated that on the night in
quastion thsy had observed & train crnw at approximately 11130 P.4.
pull an engine along side & freight car and remcve approximately Lo
cartons of tomatoss from the fraight car and place them on the engine
and then procsad to whare several privato automotlisa were parked near
the tracks. The Police repoxrt further statsd that all the cyew menbaxs,
ineluding the Claiment, were apprshended when they storied to wnload
the cartons of tomatoes from the engine to tha private automotiies.

All the Caxxler exployees werwe srrested that night
by the offlcers of the New York City Police Depariment and releassd thse
next day on thelr omn recognisancs. On Moy 1%, 1974, ihe Claimant wes
rancved from service and directed to atiend an Invesiigation which was
ultimately held on May 30, 1974. Following the Investigation, the
Claimant and ths other employees were dianmisaed from sarvice on Juns 5,
1974, The Oxganization progresssd an appeal, and afier the appeal
hoaring, the Carrier on October 8, 1974, reducsd the dismissal to a
zuspenaton, Tt no compensation was granted for ilme lost.

At the criminal trisl held on August 19, 197k,

the Claimant and the other eaployees ware aoquittied.

| ) The record discloses that the camer after clains
were filed, on its own maticn. granted back pay to the yardmaster from
Ha.y 111: 197% to October 1974, with ths exception of the days of May 21
to May 30, 1974. Public Law Boaxd Ro. 1595 4in Award No. 3 graznted the
mgiﬁeam-mck pay from May 14, 1974 to Oectober 17, 1974. Public law
Board Now- 16,69,.1:11 Award No. 8. swarded _-teck pay from Ssptoaboci—’l. 1975 -
to October 18, 1974 to the two yardmen.
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Carrier's Position

The Carrisy atated thers was sufficlent protative
evidence in the record to show that the Clzximant uwas in ths yard arez at
Hunt Points riding the engine uhen he had no dutles to pecforsn which re-
gquired his presence., The Caxrier atated the (laimant was in this axes |
for the purpose of xhat ha was chargsd wlth doing. Tha Carrier noted
that the Claimant mtated it was his practica to park his c=xr every day
at Auction Polnt. On the night in gqusation, howaver, he parked hia car
at another location, nanely at a locatlon whexe the tomatoes were being
unlozded fxom the englne.

The Carrier siatsd none of tha euployses invoived
aver satisfactorily explained why they stopped the engine adjacent to
their private autonobiles.

The Carrier stated that ths fact ths Clalsmnt znd
tha other employees wore aoguittsd of the cxriminal charges iz no valid
reason for exonerating them from ths charges the Carrier filed agalnsi
thon. The tiug;r&ea of proof required in a criminal proceedings are nuch
stricier than in an employes discliplinsry proceeding. This dlatinction
has been recognized by the majority cf awaxds on this subject.

| Ths Carrier also assierts that there is no merit
to the several precedural objections interposed ty the Organization. A
faly analysis of the rocord of the (Naimant's Investigation revezls that
the Claizment was permitted to prosent his defense in full, call ida
witnesses and sxamine and cross exanins all wltinesses preduced by the
Carrier. Ths Carrier strassed that the Organisation has not showm that
the Carrier acted in any arbitrary or: oapa:ici;aus marner. On the cther

hand, the Carrior has shown by the report of Police Captain Dowd . that
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the (Gaimant was invelved and had responsivdlity for the atieupied thaft.
The Carrler sixoszsd tmt tha Glairant was noi able o explain satia-
foectorily why he was on the sngine or uhy he was at the zites of the theft.

The Carrier atates there is subatencial svidenee to support that the '

Claimant was guilty as charged.

Organisntion’s Positlon

The Qrganisstion stated that no valid evidence was
introducsd at the Investigation to prove that the Claimanit mas guilty
as chaxrged. The only evidence lntxoducsd at the Investigation mas 2 re-
port by the Carrier's Polics Daopartmemt. Captain Dowd himself saw nothing
to incrimate the Claimant ard the cther employess. All that Captaln Dowd
- knew about the alleged theft was what 2 New Yoxrk Police Depariment Orf~
icar told him. However, nc New York City Folice Deprarimant official
appeared at the Investd.@a.tion.l There were no sye witnesses pressnt at
the Invastigation to tesiify, and be subject to exmmination and. cross
examination as to the alleged felonlous acta of the Clatzmant and his
fallow enpioyess. The only evidemce preasmted againast the élaima.nt wme
2 uritten veport, The Oxganization atated the Cliaizant e denied hia
| right to confront and croas examine hia accusers. s was danied basic
due Process. -

_ The Organization stressed that no evidence s
introduced £t the Inveatigation to show how the 40 cartons of tomatoes.
were removed from the freight car and who removed them. The récord at
the Investisation showsd that vandallar s widespresd at fiunt Foints.

The-Organization stated that the:-employees gave-

a valid explanation aa tc how the tomatoea got on the enginl. Theas
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amployees tastified inat they pleked up these cavitons of tomatoes zlong
the right of wmy wvhere they wors lyinz, mih the intentlon of bringing
tack to the Caxriar’a Offics to have tham roturmsd lo the consignsss.
Howevex, ‘-‘the New York City Polics Depaxtment officers arrsasited them be-
fore they had an opportunlty o cayry cutl thalr progran. Tha Organization
sagerted 1t was a standaxd ard normal pracitlics for employess to pick up
nerchandise lylng siong the tracks and xake 1t secure for the customera
of the Carriax.
The Organisation strwssed that sll other crew menmbers
were rTestorsd to their job and xeceived compemsation for the time lost.
The Organization statad that it i35 only falr that the (laimant should re-
celve tho same itxeaiment accordad to 21l the other smploysss involvsed

in the same incident.

Findings The m. upon the whole ﬁecord ard all the
evidence, finds that Employeo and Caxriocr are fmployes and Carrier
within the Railway labor Act; that the Boaxd has Jurisdiction over
the dispute, and that the pariies to the disputs were gliven due notice
of the hearinz thereon.

‘The Board finds that the Organirzation's proce-
dural objections to the Invasti@.ticﬁ ara wall founded in that there
w28 no proascuting witness at the Investigation to testify as to ths
Claimant®s alleged delictual or criminal conduet. No membex of the
Kew York City Police Depaxrtment, wuho were in fact the prosecuting or
accusatory witnesses, appeared at the Investigation, to present the
svidsnce-that night have inculpated the Claimant and hie fe;llos-
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employesa. Tha offense Loy which the (Jaimant mas mcouesd iz of such a
major nature that 1l:h9y vare entitled to confyont and cross exanine their
accusors., The Beard finds that & written report Wy the Carmisris Police
Officer, who did not wltness any of the key eventa, is not the equivaleat
- of producing witnesses ww were privy o oz dliwwctly aware of the events
that could causally link the iffacted smployees to the incriminating
events.
The Boaxd finde that to socusa and find guiltiy an
employee without presanting his accuser, is =z danigl of ™Tsic and funda-
rantal dus process, and leaves it with no recourse but to vacate the

dincirliine assessed againgt the (Qaimant, and 1o dixect the Carvier o

nake hin whole.

Awaxd: —~ Claim sustained.

Order: ' The Carrier is directed to comply with the Awaxd,

on or before ng 30 . , 1980.




