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FUBLIC LAV B04RD NO. 2L

Farties: Brotherhood of Locomotive Englpesrs
arnd ‘
dacrenento Northemm Bailwey Cumpany

Statesent of Claims: “(laim of Engineer R, D, Block for 100 piles

for day Apet 1, 1977 and 100 miles Tor every
thereafter thut the Chieco Job was not

M zémanions Memorandum of Agreement No., &, heyw Ia laxue, was

executed on July 29, 1942 and 3t glates in 1tz relevant parte:

"It 1% understood and sgreed ,,. that
when all the seitohing done at Lhtoa,
Cellfornia, amounts to foup (4) houzs oy
RoTe within sach twenty-foup (2%4) hour
period for six (£) consecutive days. a Yard
or Roustabout crew w1l be eetatllshed,
¥hen the work performed st Ohico by the
Yard oo Boustabout eves doas not smeunt

to Four (4) bours or more within each
twenty-four (2l )hour pertod for elx (6)
consecutive days, the Yard ox Roustybout
oW Bay be discomtinued until guoh tige
as all switehing done iy Chico amownts to
four (4) hours or more Within esch twentye

Tour {24) Louwr peried Por the specified
tma'ﬂ

The antecedents of this dispute are that in the sarly
19%0's the Yederal Covernment malntained sn a1Y base porth c-fufﬁuum. Bail
gervice for this lmee was furnished by the CGaxriex 'th:::éugh & conneotlon
at the ond of the Carvier's main line. However, as & result 331’ the OMtiece
of Defense Transportation Regnlations, the GeTrier wne pwohitiied From
SUbDlying the Yese with g28oline by rail car. Due to the termination in
Carrier buolneas ag % Eesult of the ﬂD’l‘ Regulations, the Urganization and
Carrier nagati&téd“the- dJuly 20 194 Agroement establshing o gard ox
roustabout orew at Chiog, However, later im 1942 the reustabout
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assignment at Chico wag ebolished, and there hag been no much aselgnment
at m% gince 1942, Whatever switohing was requireg a2t Chieo on the ajp-
roTt, has been performed by the local fretght assignnent eperating he-
tween Yuba City and Ok eo (hice Twrr), nome terminal at Yuta Qity,

'Gn Avgnet 16, 1976, +the Organization wrote the
Carrier, noting that ¥enovandum of Agrecment No. 6 provided, inter alia,
that when all switching at Chico amounted to wore than four hours for six
consecutive days a yard oy ronstabout ecrew will s established, The
Creganization contended i;ium ¥ congecwtive days means six consecntd ve
working deys and that switehing must be computed from time bepun until
tine completed ineluding time naving from assignmeul to asslgnment within
the yard or switohing timits, The Organiration’s letter conclided by re-
auesting the Qurxier o eaiﬁb}“iah 2 yaxd or Toustabont assignment or that
the present loeal frelght a,saj_gnmeﬁi: be peid roustaboul rates,

The Carrier replied s Avguet 20, 1976, taking insue.
wiih the Urganl gation's watentions, and it &1d not estahlish 2 Chisn .
Yard or roustabout seslgnmont,

On April 1, 1977, the Claimsat Tiled the fnshant
clatm, He was on the Bacramento Extra Board, He was called on the claim
date for the Cdeo Tum sng filed a claim for 100 mtlos Leowuse the Garriep
had wot Wlletined » Chico Yard Job in stcordance with Hemorandun Agree-
went No. 6,

The (hioo Toeal lezves Yube City and goes 47 miles
to Chieo. When it entern the Chico Yard limits, swltching time starts to
count. Wilhin Chico Yard uﬁm thers are 18 fndustries spread oven an
areas of five piles,
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Drganisation's Position

The Urganisatiﬁn states the alaim is valid because
the Carrler switched ab Chico Yard for more than Tour hours in each 2
hours, for ceven conseeniive days between March 23 and 31, 1977, ot the
Carrier falled 4o halle*tin & yard or rouslslout Jodb in Chieg Yard,

The Orgsnigation contendg there are two issnea %o be
Tesolved: (1) how ig Swiiching Time measured and; {2) how nye the wix
consacutlve days detarmined,

Tursing to the Pipet issue, the Orgmnization slated,
in measuring ewilching time, it ig hecessary to count more than the sctual
tine spent in swltehing. Tt contends that ihe Hiue spent in going from
one industry to another must b counted, The Organization mlotained
that the Carrier adopted an unduly parrow and restricted view in con-
tending that only the time devoted to the Phyeical acl of swltching can
be counted. The Organigation stressed that ail the elements of work that
& into a yard job should be counted, such ag Plcking up and gelling out ~ g
Gars on varlous tracks: spotting cars at tadustries; ploklng up cars at
industries; switeldng owt said care i hawling cars from one Industry to
another and say delays encounteyed in performing sald switching duties.
Toe Urganiration stateq the Chico Loecal Frelght Q‘raw pexiorms all thoze
named duiies and therefore a1l the tine devoted thereto should be counted
10 ascertaining the time spent in suitching., It added it is wnressonnble
only to count the time when the "mheels are turning, ™

In considering the sscond point, the Organiszation
gtated that ths Chice Local was & six-day job when the Memorandum of
Agreenent No. 6 was exeented and 11t 80 contimued until the Corzier ung-

laterally changed it to rilve-day assignment in Apedl 1976, "The Carxier
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glated it was eo cusionary to regard the Chico Toeal as & eix-day Job
et the drafiers of Hemorandum of Agreement ¥o, 6 never considered adding
the word. "working® to describe the aix conseontive daya. It etsted that
the logionl cont:lwai{_m thet comes to mind 18 that when the tgreemspt read
"stx {6) consecutive days” it meant s work week.

Tha Organization asserted that the way the Carvier
interprete "z (6) consecutive days,” it is now impossiile to Qqualify
for a Chleo Yard op Eeustabout Job. ‘Buch an intermretaiion mnderes the
Memorandun Agreement maa.ningless. In effect the Carrier hae changed the
Heworaniur Agrecment uailaterally in viclation of the Rzilway Labor Act,

The Organization etated the negotistors of Memow
randum Agreement No. 6 were reasonable wen secking o effect a workabie
formula as o when a YeId or ‘Foustabout job showld be aiisd. They agreed
toant LD Lhege was enougn work in a week to Ha.mmat putting on & ya,rd or
woustabout Job, ihen it would be dome. Otherwise 1% would not be done,
or it would be taken off,

The Organlzation wrges that the Carrier*s unreasonaile
and restrictive interpretation be disregarded and the clainm sustained.

The Organization also denies that therw Sz any merit
to the Caxzien's procedursl objections concerning Hme Iimits, The 1976
letier by the Céneral Uhalirman was not 2 claim Wt a request or an inp-
gulry and that if the Carrler 4id pot correct the eltustion, & ¢latm
would be filed, However, the 1776 letter of the Orgenisation was not &
claim. The claimsbased on the violation were Piled by the Claimant in
1977 when he was on the extra boprd and not called for a Chico Yaxd jou. .
which shovld have been, but was mot, estatilizked under the raquisgite
erd teria.
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faxrier's Position

Toe Carrier states the olaim is fwvalid for the
Tollowing reasonsr (1) 44 in barred under the Time Limst Rule; (2) 41
conflicks with Agraenents Providing that there will be no separation
between road and, yars service; {3) the awount of Hwifehing performed at
Chico within the siy sonsecutlve ﬂa.ya Frioy to Aprit 1, l??‘? 444 not
amount to four howrs on eman éa.y; anod {4} the 19&-2 Agreement specifically
Frovided “six conseculive days" and not six eoneemutive work days.,

Wth regard to the Time Limits Bule which ie Rule
77 of vairrent Agreemsnt, 1t yrovides that alY olains and grievances must
be pracented in bulwlf of the eubloyees involved ﬂ*}.‘thin. 60 days from the
date of the ceeuxrence an which the claim o grievance is baxed.

The Carrier noted that the General Chalrman wrote
the Carylor on Augusl 16, 1976 thati

"2y The records show concluslvely that
wall in excess of Pour hours switehing
.18 belng done each working day, ¥
The Cartier minted in view of the General %imm#
statenents in presenting Wis letter of August 16, 19'.7{ it i otwvious the
Claimant did not conform with the Tine Iimit on Ciaim Huj.e. by not
bpresenting his cledm williln 60 d2¥s of the perim“:l referred to by the
General Ghaiman in his Augist 16 1974 letter. On the contrary, the
Claimant mted BOBe seven months to present a alain besed on the same
Premisen rat forth by the Gencral Chalrmsn In 1976. Under this record,
the Carrier urges the Boawd to diemiss the olaim fop fatlire to comply
with the ®ime Limit REule.
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Secondly, the Carrier stated the eladm oy filed tg

in conflist with Bule 32 which provides that ihe employees agree thare

w1l be mo separation of yard mnd rosad service. ¥hen the olaim cotbends
that a yard job should be established and Willetinsd at Chico, 4t 1a
seeking 4o sstablish separate yaxd devvice at Chico, whigh i in viole-—
tion of the wule that provides there wil) be no zaparation of yaxd and
Toad servioa. On April 1, 19977, the Claimant was a mewber of a road orew
on the Chice Turn who wss rarformlag ewltching sl Ghieo and the Alrport.
Hls cain for sejg&ratiml of the rosd and gard work constitutes the basis
Tor wahting to bte paid twlce for doing the work,

Thirdly, the Carriaes maintaing Lhat the amount of
time ihe Glaimant gpent In switching at Chico ang the Alrpart did not
swount to four hours or mope #iihin each 24 hour pericd for gix COnsocy—
tlve days price to April i, 1997, Tha Caxrier otated thai when work fell
off at Chico and the Mrport in i%;a, the parties agreed to the diacop-
Uinusnce of the roustabout assignmant, and fop 3 yeurs the work at Chieo
hag not warranied re-cstallishing the Job.

' Undez the lokhp Agreament, the pariies agreed that two
conditions would have 4 be met before an assignment would be established:

(1) Swltching at Chico censloted of

four howrs or wore within a 24
hour pexiod;

{2) Tt has to boenr for six consecutive
Aays, .

the Cercier stated that for 34 years there was no
dispute over the terms of the 1942 Agreement wntdl the Genaral Chadxisan ,
in kds Rugnot 36, 1996 lebter, contended thgt: (1) 211 time 8t Chico

Trom sxrivel Lo departure eonstitutes switching; (2) the tewn "aix
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conssentive days™ means *sfx CURBSCUTAYE Work days,” The Urganization
later interpreted ihis to ean suecessive work deys, not negessarily
cotisteutive, |

The Cuacriex Qtated thal the data compiled from Gon-l
dnctors Ture Return and Delay Reporte and Gwitching Records for the Chico
. Lxom Haveh 2 through April 3, 1977 clearly show that mo cTew epent
four hovvs or amore swltching during the six consecutive days cited in
the Instant olniw.

The Carrier asserted that during the eleven consecu-
tive days, the record Bhu‘!m only oa twe daye, was time speat on ewitching
four hours or morer (o oine dates, it wag iess than fouar hours, The
Larrier stated the Orgenization’s position that all time spent at Ghico
from time of artival to departure, should b counted as switching is net
- supportatle. It stated, for example, 1f a ¢rew arrived at Chico at 7300 BUM,
and gpent 15 minutes switching one car, waited at Chico for four hours,
ewitehied two more cars tor 30 winutom, demtina Ghico at midnighi, the
Grganimﬂou ¥ould sontend the Claimant mpemt five hours swltching
whereas he had only spent 45 miputes. The Carvdon stressed that the 1942
A&mmnt ¥as nepotlated ta slininste o crew for miaimay switching, and
rot to add a crew vniless actua.l switching amvunied to four hours or mote,

The Gaxme:: atressed that the Greganisation's argurent ,
Yis & Yim, Vsix consecutive daya’, falle of Lta cun welghts BLX conasvemiive
days mexns gne -da‘y following the other in regular order without Interruption,
Consecutive and successive are not the same, It further streﬁs&ri that the
Chico Turn is asslgned in each mseven day poricd to woxk five consegutive
days and have tuo conseontive days off in each seven day work week. It
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days off each workweck, Consequently, the Organfeation’s attempt 1o

substitute “siy congacutive work days® fap the phrase "gix eonaaoutd ve

days” becomes Beaningleze beesusa there ale o

days® fnvolved in

"8LX consecutive work

the present i gputie,

- The Boaxd, wpon the gni_;s.:;a record and 31l the

evidence, finds thsi *I:é:e’ enployee and Careder ave Employee and Cazrier
within the meaning of the Ballway Labor dot; thgt e Board has furig.
diction over the dspote, and that she prrtlos to thy digpute were given

due notice of the hearing thereon.

Tounded that the clalm has been untimely filed and therefore is barred
under the Time Limlt on Cleims Bule, fThe Boawg Tinds the Organtization's
A976constitytod & clein for the inetitution of

A yaml or roustabout assl gryment

dthey things

lobber duted August 16,

at Chica. The Yleottex ~tatled, apong

“In the interiw we are Instrycting o
People o submit iime slatys daily on be- -
Wl of first out extra wan, o» fivat out
EMergency men and senior demoted men to cover
1088 of earnings account Chico Yard job not
being Wialetined aw faglgned. "

The BomTd finds el this {5 a o1l Hiown clatm,

The zecord shows the Carrier tock lssue

Ietter dated August 20, 1976, specifically on the watters of “actual

consned

with the Organimation in ite reply

Lime

in eritcling and "aix consecutlve days, ™
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The Orgauiention poparently took mo further actien
until Claimant R, 0. Block, an extra bosrd engineer, who was ealled for
Bervice on Apzil 1, 1977, snd filed s ting slip for 100 miles for lcas of
P_aﬁings for the CGarrder's alleged breach of Memorandum Adgrecwent No. S.I
dated July 29, 1642, This was thae gpecific mubjeet matter raised in the
Orgpuization's letter sugust 16, 1976, for which 1t was inetructing fis
pepbors o £file olodms,

The Boaxd finds that the subject matier of the clalp
wae set forth in August 16, 1576 letter nt wms not rerfected or ronsum-
mated until April 1, 1997, This was iog late, he perties have wudnglly
agraed to file claims within 60 Gaye from the date of occurrence on which
the claim 1s tesed, The record shows that the Organisation did not a,ct
¥ithin 60 days from Aunguet 1€, 1076, and therefore the “laim 1s tarwed,
and must be dismiszed.

Award Jlain disnissed.

Jaoo@idenberg, Ghairman and Nou Hember
Y e £ R iy
W, A, Hivst, Employea Member R, R. Gentry, mriegfﬁember

Meben 151976



