FUBLIC LAW EOARD WO, 2206

AWARD Wwo. #

CASE X, 32
PARTYES TO THE DISPUTE:

Brotherhood of Haintsnance of Way Faployees
and
Birlington Morthern, Inc.
STATEMENT OF CLADMs

"Claiz of the System Committee ©of the Erotharhood that:

#(1} The &asmissal of Machine Operator R. D. Lay, March 22, 1978,
was without just and sufficient cause and wholly dispropor-
;inmtg}to the alleged offense. {(System Mle 33-R-3 MW-20

#(2) Machine Opsrator R. D. Lay be reinatated with all seniority
and other rights unimpaired and be compensated for all time lost,.”

OPIRION OF BOARD:

This case involves the dismissal of Machine Operator Roger Lay follow-
ing hearings snd investigations on March 8, 1978, into two separate but related
charges of misconduct, Claimant, a four-year esmployes of Carrier, is charged
with use of alooholic beverages while on duty on February 27, 1978, and alse
with claiming pay for time not worked on February 27 and Fabruary 2§, 1978.
Pollowing agresd-upon extensions of time, two separate investigations were held
on March 8§, 1978. Carrisr found Qlaimant guilty of both charges and on those
grounds terminated his employment. After reviewing the record we find no support
for the Organization's assertions that Claimani{ received less than the falr and
impartial investigation to which he was entitled under Rule Ll.

Turning to the merits, we have reviewsd all of the record evidence,
inciuding direct testimonial conflict between Claimant and the Trailnmaster who
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was Carrier's chief eyewltness regarding the alleged Rule C violation. ‘e are
percuaded thet the Trainmaster did see Claimant taking s drink from an open botile
of bear on tlie bar at YHaveners Country Tavern on February 27, 197b0. This ccourred
while Caimani and two other Carrier employees wsre playing pool in the bar ducding
thelr luncn break. There wera three open cold bottiles of bser on the bar but

only Clalmant was obzerved drinking from one of thaa. wWhen confronted, Claimant
told the Traimmaster in the presence of the Mechanic PForaman, "It's your word
against mine.” After analyzing the conflicting testimony of the two chiel wit-
nesses and thelr respective corroborating witnesses, with respect w specilicity,
consiztency and motive for prevarication, we are persuaded that Carrier did not
err in findlng the Trzimmaster's evidence believable. Carrier has demonstrated
by substential and probative evidence on this record that Claimant did drink some
beer on the lunch hour on Fabruary 27, 1978.

The second charge, upon which Carrder also relled in dismlrsing Claime
ant, stands on less Iime fooling. The record establlshes that Cerrier requires
eaployees 1in ocutlylng points, like Clagimant Ir thls case, to forward their time
rolls several doys in advance ol the close of the poy period. The time records
at iscue herein for the days February 27 and Februvary 28, 1978, had to be re-
caived in Carrierts District Accounting 5ifice by 10 a.n. on March 1, 1970. In
sccordances with those instructions and by established practice, (aimant and
other aployees ot West Alton were regulred to estlmets in advance the {dse they
would work on Februery 27 and February 28, 1%78. For the two dayr in question
Claimant estimated that he would werk eight hours cach day, signed the pay records
and forvarded them to the Accounting Department on February 27, 1978, prior to
going tc work that worning. Later that day the besr-drinking incident described

above occurred, and at 2:30 p.n. Claimsnt was taken out of service, given a lotics
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of Investigation regarding Rule G viclatlon, and ordered to stay off Burlington
Yorthern property by the Traimmaster. Three days later Claimant was gerved with
anather Notlee of Investigation reading a5 follows:

"Mewssa arrange o attend investigation....for the purpose of
ascertaining the facts and detzrmining your responsbility ir
cormection with your allegedly claiming pay for February 27 and

Febyuary 28, 1978, when you did not perform compensated service

vhile essigned as Machine Operator, West Alton, Missouri."

After reviewing the transcript and documentsry evidence on the payroll
Telzification charge, We are convinced that it capnot stand. The prectice of
advence estinates is firmly established and condoned if not required by Cerrier.
Under ordinary oircumstances an employee should amend his time record after the
fact 1f the estinmated time turns out to be incorrect. But this can hn~dly be
considared an ordinery circumstance. Claimsnt was removed from service, ordered
off the property and charged with g serious rule viclation on the aftemmoon of
February 27, 1978. His failure or forgetfulness to amand his previouesly sub-
mitted tine card impmediately 1s understandable in the face of that ‘reumatic ex-
perience., The rush to Judgment of supervision in charging him with payroll
falsification 4n those circumstancss was inappropriate, unsupported by evidence
and smacks of an unreermly hamte 1o buttress the charge elready pending against
hin, Ths finding of puilt on the psyroll falsification charge Is wwarranted and
artitrary and it muct be set aside. 3See Awards 3-13306, 3-1LL7T9, 3-1616€, and
27708,

Carrier premized Clainant'c disnissal on findings of gulilt on both
charpes but he war not puilty of boh charges. The Rule 7 violatlion was a seriocus
natter and serlous diescipline 1r warranted, hut dismissal from service i3, in the
circumstonces, extessively harsh, See Awards 3-18016, 3-19037, and 3-1950%. Ve
shall rcduce the penalty tc a surpension and return Claiment to service but
without bac!: pay for the time lost,
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FINDINGS:

Public Law Board No. 2206, upon the whole record and 811 of the
evidence, find- and holds as followsi

1, Thet the larrler and Mmployee Involved in this dispute =ero,
respectively, Carrler and Dployes within the meaning of the Rallway Labor Act;

?. that the PFosrd has Jirisdictlion over the dispuis involved hereln,
and

3. that the penalty of dismissal was mcessive,

AIARD
Qair sustained to the extent indicated in the Upinion.

Carrier ir to comply with thisx Award within thirty dayc
of 1ts Iasuance.

A —

Carrier Henber

: ? " B ; ? \/
7 / -_///(./-L.Mk [

e

F. i, Tuni, ‘nployee Fenber

Detor . & ST 5 7S
7 A 4
a., / ')J:
L/ L

-

H



