PUBLIC LAW BOARD NO. 2206

AWARD NO, 37

CASE NO. 59

PARTIES TO DISPUTE:

Brotherhood of Maintenance of Way Emploves
and

Burlington Northern, Inc.

STATEMENT OF CLAIM:

Claim of the System Committee of the Brotherhood that:

(1) The Agreement was violated commencing September 21, 1978,
when the Carrier allowed contractor foreces to construct
a 100 foot by 60 foot by 15 foot high building of masonry
wall, concrete floor and tar and gravel roof near Belnap
Street, Superior, Wisconsin. (System File T-W-143CO

(2) Bridge and Building FOREMAN Stuart A. Starika, FIRST
CLASS CARPENTERS Robert L. Ralya, John Freeman, TRUCK
DRIVER Gordon Massberger, CARPENTER HELPERS Richard L.
Eastman, Daniel L. Hoeffing and BRICKLAYERS Gordon Ramsdell,
Dennis Weir be allowed equal proportionate shares of the
1865 man nours worked by contract forces at their respective
rates of pay because of violation referred to in part one
(1) of claim.

OPINION OF BOARD:

Under date of February 24, 1978 Carrier notified the General Chairman

of an impending subcontract of work, as follows:

Mr, .F. H. Punk,. General-Chairman-'--.... February- 24, 1978 . .
Bro. of Maintenance of Way Emplovesn .

730 Hennepin Avenue : File MW=84(c)=Misc.
Minneapolis, Minnesota 55403

Degr Mr., Funk:

As discunssed in conference on February 23, 1978, a dissolved -
Alr-=-Flotation waste water trezstment plant will be constructed’
at Sawar.lagoon sita,_Balnap Street Shop .area.in Superior, .+
Wisconsin.
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This project includes construction of a 100' x 60' z 15! high
masonry building with PH control, flogcculation, dissolved
air flotation, filtration, and sludge handling equipment;
influerit, effluent, water, air, sanitary sewer; mod*ficaticn,
of the lagoon and oll separator’ akimming aystems, and.. .. .
dredging the. exiating lagocns..-d;; ST ,-"- o

' DL
A ) . ,.x-'
. . -

- . R
It will be: necessarv to oontract construction of the bu*ldiﬂg
a8 there are only two bricklayers on 3eniority District No.

12, They have only performed small maintenance items in the
past, having never laid an entilre buillding, and do not have

the capabillity to handle a bullding of this mapnitude. The
process eguipment to be placed: inside the building is techni-
cally complicated and must be installed by personnel who are
familiar with it and can handle start-up and initial de-bugging.
Building construction and equipment installation must be -
totally coordinated in.order to meet state—imposed deadlines‘ .
for completion. + , P

£ will be necessary to have contract forces clean the
lagoons with a specially desimned "mud cat® dredge which can
ranove rieposits op the lagoon bottoms without c¢ausing scarring
or undue disruntion of bottom sediments. The Company  does
not pogsess such specilal. equipment., 4

Company forces will be utilized'to install outside utilitiesz
to serve the building which will include waoter lines, gewer
lines, and roadway.

Sincerely,

- "— N - : 4
Ty, oo 'l 2O Lt LIS :"‘-‘ R

L K Mall -
‘Agst. toO Vica Presidenta
EJK: B.fZQ ') < mﬁr”\":v,y},.f-:ﬂ L i

Following disagreement by the General Chairman and a conference, the

=
Organization advised Carrier on March 23, 1978 as follows:

Denr Mr. Hall:

Please refer to your letrer of February 24, 1978, Fils MU<R4() “'-r
concerning vour desire tu contyact the r'uu.s'r't'm.r‘Jun of o bt . 13'
high masonry building in Superior, Wisconsin.

I have discussed this matter with eur Local Chairmen and our Vice Ganeral
Chairmen, viho also digscussed this matzer with the bricklavers io Saniorit~
District #12 and B&B emploves at the Superior-Duiuth sren and z1]1 feel

that we could sccomplish this work within = reasenable 2ime and therofore

we are not agreesable to contrseting the construction of this building
7.

Jith oroper issiscance & Maintenance nf “av bricklavers can "av ~re side
~f this buildinm 13' hish by 100’ in sopronimacelv six (2) davs, not ro
mantion the Iact fnat Znere are two additionai 248 empiovas ip =-he

L]
semanc hiock, “Je zee no

iuperinr-dulurh 2reg who ure capable of tavine
T23§50N O permit yntract orees _CO conspruce_tnia Huildinae,
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Carrier rejected the General Chairman's contentions by its reply of May 30,
1978, as follows:

Referring to your letter dated March 23, 1978, concerning
mroposnl'to contract construction of waste water treat-
ment plant at Superior, Wisconein. . L

The Carrier does not conour with your contention that our
forces would be capable of constructing a bullding of
this magnitude in a reasonable length of time to meet
completion schedule. In addition, the bui;ding-will-hgve
a tar and gravel rocof and the Carrier's forces do-not
have the skilled manpower and specialized equipment to
perform this work.

The two bricklavers, which vou have mentioned in your
1etter cf Mareh 23, 1978, do not have the capatbility to
handle a building of this magnitude having only performed
spall maintenance items in the past. For these reasons,
and those sat forth in my letter of February 24, 197», it
will be necessary to'contract ‘construction of this” 7
building. . '

Thereafter, Carrier subcontracted the construction work at issue,
specifically the pouring of concrete footings, brick work, and tar and gravel
roofing, It is not disputed that installation and construction of water lines,
sewer lines and roadway were reserved for and performed by Carrier's B&B forces.
Thereafter, the present claim was initiated on November 17, 1878, as follows:

We are in receipt of information that Burlington Northern Inc. violated the currunt
agreement with the Brotherhood of Maintenance of Way Employes dated May 1, [97]
when they contracted to have a ma-nnry hnildin- constructed.

The facts in this casec are that the employes of Burlington Northern possess the
skills netessary to construct this building. The building constructed was 100 fe.
long, 80 ft. wide and 15 ft. high, to be used as a2 waste water treatment plant in
the Burlingtun Northern Shop site ncac Belnap Street, Superior, Wisconsin. The
construction started S~ptember 21, 1978 and contract was awarded to J. R. Jenson

& Son, Superior, Wiscounsin.

By referral, Rules 1, 55 and note to Rule 35, also Rule 69 are made a part of this
letter.

Due to the violation of the Brotherhood of Maintenance of Way Employes Agreement

we are presenting a claim in behalf of Crow Members of the Bridge & Building Cre
located in Superior, Wisconsin and the Bricklayers holding seniority om Lake
Seniority District #12. The claimants are, Dale E. Barts - Foreman, Stuart A.
Stariha, Robert L. Ralva, & Jonn Freeman = First Class Carpenters, Gordon Hossbergc%
Truck Rriver. Richard L. Eastman, Daniei L. iloeffling - Heipers, Gordon Ramssell

and Denmis Weir - Bricklavers.
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The claim is for all stra‘ght time and overtime hours worked by the contractor and
that 5 like number of straight time and overtime hours be alloted to the claimants
to be egually divided'at their respective rates of pay. This is a continuous claim
beginning Scptember 21, 1978 and continuing until the contractor has completed the
wotk or has boen relieved from the contract by Burlington Horthern Inc. It is
estimated that 1863 man hours have been expended by the contractor to this date.
This claim is consistent and sustainable under the rules of the current agreement

dated May 1, 1971. We request information relative to the amount of payment for
each claimant and the pay period payment will be teceived.

The claim was denied on the property omn grounds that: 1) Carrier had
complied with the notice and consultation requirements of the Note; 2) Carrier
had demonstrated existence of several of the conditicns in the Note under
wnich subcontracting is permitted; 3) time constraints imposed by State mandates
and penalties for late completion created "emergency time requirements’;

4} Carrier was not required to ''piece-meal" the project according to Award 3-5304;
and 5) arguendo the amount of man hours of damages claimed were unsubstantiated
and Claimants all were "fully emploved” on claim dates. The matter remained
unresolved, following which it was appealed to us for determination.

It is azpparent from the record that the specific work at issue is block
laying, some cement finishing and the construction of the tar and gravel roof.
The water lines, sewer lines, and roadway work were pe;formed by B&B forces,
and the lagoon dredging and modification, as well as the processing equipment
and utilicy installation, were not contested. With respect to the block laying,
Carrier azsserts that its B&B forces did not possess ''sufficient skills" :to
complete the project as quickly as did the contractor's masons. Given the

wording of the Note (i.e., "...such work may only be subcontracted provided
...""), the evidentiary burden is upon Carrier to prove that its employes did
not possess ''special skills" required to do the work; that it did not own

"special equipment' reguired to do the work; that it was not adeguatelv

2quipped 2o handle the work; or that "emergencv time reguiramencs' sxisced -
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wnich made the undertaking bevond the capacity of Company forces. (Emphasis

added.) Although the Company has made assertions or conjectures in the
direction of each of these alleged inadequacies, it has provided insufficient
evidence to establish fulfillment sf any of those conditions which would

have permitted the subcontracting of the cement work, block wall comstruction
and roof comstruction, notwithstanding the objections of the General Chairman.
The primary defense by Carrier has been the alleged existence of an "emergency
time requirement” wnereby it had to complete the project bv April 1, 1979 or
face "possible penalties up to $10,000 per day'. Nowhere is this assertion
supported with probative evidence sufficient to establish fulfillment of the
conditions in the Note, Arxguendo, absent speculation and conjecture, there

is no probative evidence to establish that B&B forces could not have completed
the cement floor, block wall construction and r¢ofing in time to permit com-
pliance with the alleged deadline of April l,‘l979. It is not refuted that

at least three of the Claimants were experienced bricklayers and/or previously
had constructed block wall buildings. In light of these facts, we find
unpersuasive Carrier’'s assertions -that its employes lacked required "special
skills'" to construct this concrete block water treatment plant. Finally,
Carrier's bare assertions that it lacked required "special equipment" or was
"not adequately equipped" to build the tar and gravel roof are rebutted bv

the Generzl Chaifman's unrefured counter assertions thar Carrier possessed an
adequate tar pot and that Carrier forces had in fact constructed am even
larger tar and gravel roof on the Car Shop at Brainerd. Based upon the fore-
going, we find that Carrier has failed to provide persuasive evidence that it
met the conditions for an exXception to the subcontracting prohibitions of the

Note to Rule 53. Accordingly, we shall sustain Part One of this claim.
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With respect to Part Twe, we £ind th;t the Organization nas failed
to suppert its claim for 1,865 man hours in damages. In connectioun with the
block work, the Organization has not rebutted Carrier assertions thar the -
outside bricklaying crew of four (4) employes completed the block laying in
two weeks. In the absence of evidence one way or the other, we shall assume
eight hour days/forty hour weeks, or 320 man hours. The record is absolutely —
barren of any probative evidence regarding the actual time spent by contractor's _
forces on the concrete flooring or tar and gravel roof work. The Organization
has the burden of proving every materizl aspect of its claim, including the
basis upon which it asserts specific compensatory damages. We find on the
record before us the only demonstrated damages to Claimants were the loss of

320 man hours of work opportunity for which we shall make them whole.

AWARD

Part One of the claim is sustained. Part Two of the claim is sustzined —

yo0 =14
to the extent of ewwst proportionate shares for each Claimant of 329 man hours <.

. hs T

at ebeir respective rates of pay. Carrier is directed to comply with this

Award within thirty (30) days of issuance.

\72 2/\77;‘/-/\4 /)/’ z._. a——*"// /-/,-*‘\

Employe Member Carrler Member 5/;Li/y71gfb"}f SOt
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