PUBLIC LAW BOARD NO. 2206

AWARD NO. 59

CASE NO. 61

PARTIES TQO DISPUTE:

Brotherhood of Maintenance of Way Employes

and

Burlington Northern, Inec.

STATEMENT OF CLAIM:

Claim of the System Committee of the Brotherhood that:

oy

(2)

The Carrier viclated the Agreement when permitting outside
forces to imstall 100 feet of 24 inch corrugated metal pipe,
2 catch basinsg, 360 feet of 12 inch corrugated metal pipe,
350 feet of 6 inch sewer line, 375 feet of 2 inch water
line and constructing forms and pouring a 18 inch by 40
foot concrete strip at Auburn, Washington between August 15
and October 2, 1978. (System File S-P-178C)

Because of said violation Claimants J. R. Mobley, A. G.
Reobinson, K. C. Beazley, L. J. Schesr, L. M. Richards,
S. R. Fulkerson and L. A. ¥isher now be allowed 73 hours
each at their respective straight time rates of pay for
violation recorded in part ome (1) of claim.

OPINION OF BOARD:

Under date of July 27, 1978 Carrier advised the Organization's General

Chairman, ostensibly pursuant to the Noge to Rule 53 as follows:

It is proposed to construct a2 new automobile unloading
faeility at Auburn, Washington for Volkswagen of America,
Inc. :

Construction of the facility, to be in operation by October
1, 1978, will involve construction of trackage, grading,
paving, drainage and fencing. The following item of work
will be handled by contract forces:
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Place 3,000 cubie yards of embankment for track
construection.

Place 100 ft, of 24-inch corrugated metal pipe.
Excavate 3,000 cubic yards of top soil and sod.

Place 6,000 cubic yards of embankment for paved
area.

Place 3,500 cubie yards gravel base for paving.

Place 15,300 sq. yds. of asphalt paving (four
inches thick). _

Place two parking lot type catch basins.

Place 360 ft. of l12-inch corrugated metal pipe.

Construct 350 lineal feet of six-inch sewer line.
. Construct 375 lineal feet of two-inch water line.

Provide striping.

It will be necessary to handle the work as ocutlined above
by contract because of the magnitude of the project, time
constraints and lack of equipment. The borrow material
for the grading work will have to be hauled by a fleet of
trucks or special grading equipment which we do not have
at Auburn. The paving work will require special pavinag
equipment not possessed by the Carrier. Placement of the
CM culvert pipe will be coordinated with the grading op-
eration. Installaticon of the water and sewer lines is
reguired to be contracted because of the need for licensed
personnel, Placement of catch basins and drain line will
be coordinated with the paving operation. The Carrier
does not possess equipment reguired to perform the
striping work.

The General Chairman objected to this proposal and, following a conference

to discuss the matter, notified Carrier on August 28, 1978 as follows:

Plasse refer to yvyour letters of July'Z?, 1978 and August &, 1973
concerning your deairs to contrast construction of new automcbile

. snloading facility at Auburn, Vashington for Yolkswagen of smarics,
Inc" ' . ’ " ' .

During conferencs August 10, 15978, I informed you that I camuot
agrse to this werk ather thsn- the placsoent 5f base metarial srisr o
placemant of the aszphxl? pevement, Thezefore, 1 Rust dvise that ww
dasire to parform all other work in commactiom with this project,

Parmitting of comrxact {oroas o place che yravel base for asphzic
surfacing vould enly ba with :he cmdarszanding that it does not as-
zabliizh a pracedsnt of wvaiver or vights of =mnilcoyesz Tepragentud by
anr Organizxtion o parform thisz work in the futurs=. -
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Carrier went forward with project using outside forces, following which

the present claim was filed on October 4, 1978:
o oam oiliieg 3 Cialm om wveuwll of) Jerman J. . sobley; carventers,
de Fe wOCRLACT,; ay we Deualley, L. J. scheacr, o, 1. ALCR4TLS, upBTitel T
LACKNOY wali=ulUa® S, . TULRCTTOR, 5. dad 3. UTeW logalaeg at auLuln, a4,
ng wuter 3tTvice neenanic L. a, Flouer logated at suburl, aessington, wied
¢i.8 oUr.inzteon Nortiel int., acreaftar TeteTren te as the Compdhy Qiord oute
sida for7ns 2r A 2hae frllawine pepd:r =lame 100 frot ~of 24 ineh corTurates
nernzl =¥pe, nlace 2 parking lot $ype caich basins, placa swy fuot of L2 Laeh
curTugsied metal pioe, piace 330 foot of v .nen zawer line, -luce 373 foot
of 2 inen crates line and mild [erms und pour an i3 tRen dive DY 0 Yoot

1mg 3trip of cunurets &t an unloading facility 3t ausurn, .33Ii3gton Iov
e voLRawawen of dgamica Ing,. om Tompany ITRReTty Letween Auptst L3, 1973
-y -

oy Cerater L, VT TN,

shae 4, aad B, rorces anu Maclipe ULperatora irk most capavie af coine ghin
=Tra o UeTi.  Sarlw this wear, tlev coppleted 3 simlial oo CuCt AT Lae

- It . 5 . . . -
PRI ORI TrenTront nhallt 34 \LoUT LSONLETOMN,

-———— - ve

The Sompany is in vinlatioa af thz “ollowiny it nt Linitad bo —niaa ~F
euT20tive agTeement catac 3y 1, I07L, Jule3 led,d,0, &=n, 30=a,0,z ,uss, The
and nogz to Rule 55, Thiz Claim i3 for 3 tstal of 311 hengz w7 7] veypa F-r

23eh Eoploye a2t -helr vasnectire raza of pay for zcoli iMnva namea waniloves,

*laasa auvige 1 thisz Slaia 111 be sllcwed 33 nmrasantad, A onremanam -
iagired and requastad 1t an early datsa,

The claim was denied by Carrier on familiar grounds of "non-exclusivity",
applicability of one or more of the conditions subsequent in the Note to
Rule 55, and "full employment'. However, by letter of July 25, 1979 Carrier's
top appeals offiéer denied the claim on an additional and alternative ground,
as folloﬁs:

This refers to conference held June 21, 1979, at which time
you discussed with Mr. E. J. Kallinen of my starff your
appeal of claim on behalf of J. R. Mobley and six others for
73 nhours each between August 15 and October 2, 1978, when
contractor constructed a new automobile loading faecility at
Auburn, Washington, for Volkswagen of America, Inc., your
file S-P-178cC.

As discussed in conference, the new automobile receiving
terminal to serve Volkswagen of America, Ine., is a facility .
for the shipper and is not for use in the operation of the
company in common carrier service. This facility is no
different than grain slevators locatad on rzilroad property

and leased %o a grain company. Work on this project was
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progressed only after assurance had been obtained by the
shipper from the carrier that the premises would be covered
by a formal lease. Attached is copy of lease No. 229,774
which was ultimately signed on October 31, 1978. The
portion of Note to Rule 55 quoted below makes it clear the
Carrier has specifically reserved the right to contract work
when the conditions as stated above are present:

",.. perform work in connection with the construc-
tion and maintenance or repairs of and in connec-
tion with the dismantling of tracks, structures,
or facilities located on the right of way and used
in the overation of the Company in the performzance
of common carrier service ....'" (cZmpnasis added)

In view of the foregoing, there was no necessity to serve
notice of intent to contract the work. In any event,
serving such notice of intent to contract, in error, does
not constitute admission that the disputed work is covered
within your scope rule.

It is well established that serving notice of intent to con-
tract does not establish exclusive Scope Rule coverage of
the work involved, as stated in Third Division Award 20920:

"Additionally, Petitioner contends that the giving
of notice as to the contracting constituted zan
admission by Carrier that the disputed work was
covered by the Scope Rule,

"We cannot agree. Such aotice is required under
the Agreement in the event Carrier plans to con-
tract out work. The giving of such notice,
therefore, merely serves as formal compliance with
the Agreement; it does not of itself establish ex-
clusive Scope Rule coverage of the disputed work,
negatively or affirmatively. For example, had the
Carrier elected not to give notice it would not
logiczlly follow that the work was not within
Scope Rule coverzage."

Third Division Award 14263, Referee Lynch, MW v. 3P, denied
a similar claim, wherein the carrier leased ground to
Western Fresight Association and engaged a contractor to con-
struct a buillding thereon:

"There have been seven recent claims progressed by
the Organization to the Third Division involving
these same parties and the same issue. They wers
considered by six referees, and denial awards were
issued in all seven cases, Award Nos. 9602, 10080,
10722, 10986, 11150, 11462, i14019."

= & %
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The foregoing contentionslby Carrier with respect to the nonapplicability
of the Note to the project were not effectively rebutted by the Organization,
either in handling.on the property nor in written submissions and oral argument
before this Board. Carrier buttressed and corroborated its positions with
unrebutted documentary evidence showing that the facility was built off
Carrier’s right of way; that it was constructed to serve Volkswagen of America,
Inc., which entered into a year-to-year lease of the facility; and that it was
not used in the operation of the Carrier in the performance of common carrier
service. On the basis of the foregoing we are persuaded that the Note to
Rule 55 did not prohibit the subcontracting of the work on that project. The

claim must be denied.

AWARD

Claim denied.

\j/L R/.t /Lt_.m,Z‘_ ‘ ‘//[ LLC((.) /4/(4@»/

Employe Member Carrier Member

Dana E. Eischen, Chairman \\

/
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