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Public Law Board No. 2406 was established pursuant to the
provisions of Section 3, Second (Public Law 8%9-456) of the Railway
. Labor Act and the applicable rules of the National Mediation Boaxd.
The pa;ties, the Naticnal Railrocad Passenger Corporation
(Amtrak, hereinafter thé_ca:rier) and the Brotherhood of Maintenancs
of' Way Employes (hereina"{f"_ter the Organization), are _dul.y constituted
carxier and labor organizé.tion representatives as those tearms are
defined in Secktions 1 and 3 of the Railway Lakor Act.
After hearing and upon the record, this Béa::ci finds that it
nas jurisdiction to re'solve; the fol'lowing’ claim: |
"the Carrier vioclatad the effective Rules-Aéreementl
dated May 19, 1876 on February 26, 1980, by unfairly,

unjustly and improperly dismissing Claimant, W. E.
Rutledge.

Claimant, W. E. Rutledge, shall be reinstatsd to the

Carxrier's service, compensated for all wages lost

with seniority and benefits unimpaired and the matter

be expungsed from his record.”

Pricr to his dismissal, the Claimant held the position of a
srackman in the Carrier's facility at Baltimore, Maryland. On
January 25, 1980, at approximataly 2 p.m., the Claimant was

involved in a serious altercation with =a forgman of an intsr-—

locking gang working in the vicinity of the Claimant's assigmment.
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Following an investigation on January 28, 1980, the Claimant was
advised that he was. teing held out of service. On January 29,
1980, the Carrier sent a certified letter to the Claimant con-—
firming that the Claimant was .being held out of service and
advising him that a notice of trial would follow.

&mng the COrganization's procedural arguments is that the
Carrier failed to deliver a cépy of the chérge listing the date
and location of the tmial to the Claimant. The Organization
contends that omn February 4, 1980, the Claimant phoned the Carrier's
" office and was informed Sy a4 stenographer that his trial was
scheduled for the next day, February 5, 1980, at 10 a.m. Contrary
to the Organizaticn's c;ﬁtentions, the Carrier é.sse::ts that by
letter dated January 29, 1986', .the.a Claimant was properly notified
to. appear for trial om February 4, 1980, regarding the following

charge :

"Viclatiomn of National Railrocad Passenger Corporation,
Rules of Canduct, Rule 'J'" resading: Courtecus conduch
is required of all employees in their dealing with the
public, their subordinates, and each other. Boisterous,
profane or wvulgar language 1s forbidden. Violence,
fighting, horseplay, threatening or interfering with
other employees while on duty is prohibited.

In that, on January 2S5, 1980, Friday at approximately
2 p.m., you engaged im a fight with another employee

at Landover Interlocking, while on duty, and on Company
property.”

The Carrier asserts that the trial was postponed and re-
scheduled for February 5, 1980. On Februwary S5, 1980, the Claimant
appeared for trial and he was accompanied by a duly authorized

representative of the Organization.



Public Law Board No. 2406
Case/Award No. 15 =~
" Page Three -

The Organizatlon's second procedural argument concerns the
conduct of the trial held on February 5,.1980, and addrésses the
issue of notice. The trial commenced at 10:47 a.m. and only the
Carrier's witness was presen’c'/to testify. The Cla.imant' and his
representative, who were also presenit, asked that the trial ke
pos.tgoried because the Carrier's notice did not permit sufficient
time for the Claimant to obtain witnesses. The Conducting
Qfficer, over ocbjecticn, insisted that the Carrier'’s witness
he permitted to testify, and allowed the Claimant to cross—

' examine this wi.t:néés- The trial was recessed at 12:18 p.m.
and rescheduled to resume on February 11, 1980, at which ;ime-
the Claimant was permit%e'd to gresent his witnesses and evidence.

Regardless of which contention concerning the notice of
trial is accepted, the brevity of szid notice may be criticized;
however, the overall conduct oE_the. trial cannot ke impuned since- .
the Claimant suffered no prejudicial effects as a result of the
manner in which the trial was held.

The Claimant was aware cf the specific subject mattexr of
the trial, and he attended both trials accompanied by duly
authorized representatives of his Crganization on Februazy $
and February 11, 1980. At the Pebruary 5, 1980 trial, the
Conducting Officer refused a request for an immediate postpone-
ment, chocsinq-inste.ad to hear testimony an& allow cross—
examination of Ehe: Carrier's witness wha was present. The
hearing lastad appz:cxima,.tely one and a half hours and a recess

was called. The Claimant was then given f£ive (5) days in which
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_{:o secure his wiktnesses before the next hearing. Therefore,
the Claimant was given botir the opportun_j_ty t0 cross-examine
the witness testifying on behalf of the Cér:iez: and to present ’
witnesses on his own behalf. While the notice issued was not
model rra~trial procedure, it was. adequata; and, the Conducting
Officer structured the hearings in such manner as toc ensure a
£ull and fzir opportunity £or the Claimant to present his case
and to cross-examine oégo sing witnesses. The Crganization has
fa.iied. to demonstrate that the Claimant was. denied his rights
cE due.process.lor crejudicedin the manner in winich the claim
was. heard. - i _ : | C -
Turning to the merits, this Board finds that the discipline
impesed was reasonably ralatad to the prove:i offense,
Suhstantial, uncontravertsd evidence established the Zollowing:
On-; June 23, 1980, the Claimant was assigned as a2 Trackman and was
working in the vi.cin‘_j::z‘;c;‘_; the Landover Interlocking. At aprroxi-
mataly 12:058 é.m-, the foremlan of another gang working in the area
noticed that tires were missing from the Claimant's car l, whtich car
was p;rked in = location adjacent to and viewable from the track
site. The foreman indicated to his gang that he thought he knew
the: individual who had taken the Claimant's tires. The allegBd
thief, oxr practical jokar, was an acguaintance of the foreman
and an individual with whom the Claimant was familiar and had
conductad some business dealings, which were apparently unsettled

at the time.
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At approxzimately 2 p.m., the Claimant noticed that the tires
were missing‘from his car. He asked the  foreman 1if he had observed
anyone around his, the Claimant's, car. The foreman tock the
Claimant aside and told him that he had not seen anyone around
the car, but that he thought he knew who had tzaken the tires.

The Claimant asked. for the phone number of the individual whom
+he foreman assertad he suspectad of having taken the tires.
The foreman gave the Claimant a phone number, knowing that such
pacne numker was incorrect, and thg Claimant left the work site
to make his phone call. The foreman returned to his work.

A short wiile later, the Claimant returned to the work site
in a state of extrame agitation, and approached the foreman with
an adz raised above his head, shoﬁﬁing profanities. The foreman
tried to flee and take cover behind a tcol house, but he could |
not outrun the Claimant. The foreman stopped and f£zced the
Claimant. The Claimant swung the adz and missad the foreman,
who duckad under the blow. The two men began to wrestle and
during their struggle the Claimant punched the foreman in the
face. The foreman managed to grab the Claimant and wrestle
nim to the ground. When the Claimant said he would cease fighting,
the foreman releaseé him. The Claimant walkad away, muttaring
profanities, and he was seen kicking another employee as he left

the work sitse.
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The Claimant's actions were nothing short of heirous.
Although, the foreman's behavicor demonstrated extreme indiscration,
and while it may be reasonably contended that such actions wers
provocative in the circdumstances, this action by the foreman does
not mitigate or justify the brutally vioclent actions of intentions
of the Claimant. The foreman might have prevented the entire
episode, 1if he had exercised mere common sense. However, the
actions of the Claiﬁant cannot ke condoned. In this Board's view,
the Claimant's viblent.actions represent behavior that no civilized -
society should have to tolerats., And, the Claimant’s fellow
employees should not be subject to the potentiality of such
future outbursfs., ‘
In view of the foregoing; this Board finds that the penralty
of dismissal was commensurate with the seriousness of the proven

offense. Accordingly, the claim must ke denied.

AWARD: Claim denied.

R. Radke, Carrier Membker T LaRue, Crganization Member

Richard R. Rasher, Chairman
and ¥Neutral Member

September 20, 1881
Philadelphia, Pennsylvania



