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BROTHERECOD OF MALNTENANCE CF WAY EMPLOYES

Public Law Board No. 2406 was established pursuant to the
provisions of Sectionm 3, Secend (Public Law 89-456) of the Railway
Labor Act and the applicable rules of the National Mediation Boaxrd.

The parties, the National Railroad Passenger Corporation
(Amtrak, hereinafter the Carrier) and the Brotherhood of Main-
tenance of Way Employes (hereinaféer the Crganization)}, ard duly
constituted carrier and labker organization representatives as
those terms. are defind in Sections 1 and 3 of the Railway Labor Act.

| After hearing and upon the record, this Board finds that it
nas jurisdiction To rescolve the following claim:

"The Claimant, Winston Mills, Trackman, Baltimore, MD, was
dismissed in an arbitrary and capricious manner.

Dismissal was prejudiced; predicated on the fact Claimant
was Grievance Chairman, duly elected to represent B.M.W.E.
members in matters of concarn between Emploves and Carrier.

Claimant Mills' service record be cleared of all charges
resulting frcm the incidents occurring on June 14, 1379.

Claimant Mills be restored to service, with senicrity and
"all other rights and privileges unimpaired, and he be com-
pensated for all wage losses in accordance with the pro-
visions of Rule 74(d4)."

Prior to his dismissal the Claimant was assigned as a Trackman

on Gang No. A082. Onr June l4, 1979 he was removed from service.
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By letter dated June 20, 1979%, he was notified to attend a trial
to determine his responsibility regarding the following charge:

"Violation of NRPC General Rule I...Emplovees will not
be retained in the service who are insubordinate...
gquarrelsome or otherwise viciocus...

Vioclation of NRPC General Rule J...profane or vulgar
language is forbidden. Violence, fighting...threatening
or interfering with other employees...is prohibited.

Specification I: On June 14, 1979, at approximately
11:00 aM, in the wicinity of MP 90.6, North Point,

you attempted to prevent Assistant Supervisor of Track .
J. Aviles from discussing work related business with
Trackman Milton Lawrence; and you did not obey Mr.
Aviles' directives to allow him to speak with M.
Lawrence; additicnally, you then did not obey Mr.
Aviles' directive that you accompany Mr. Aviles o

his company wvehicle.

Specification II: " COn June 14, 1375, at approximately

12:10 aM, in the wvicinity of MP 90.6, North Point,

you directed profane and wvulgar language to Assistarnt

Supervisor of Track J. Aviles; you threatened Mr., Aviles

with a spike hammexr and you physically attacked and

injured Assistant Supervisor of Track J. Aviles.”

The trial scheduled for July 10, 1879 was postpohed at the
reguest of the Claimant's representative until July 17, 13879.
On the basis of facts developed at the trial, the Claimant was
found guilty as charged and permanently dismissed from service.
The Claimant entered an appeal with the Assistant Chief Engineer;
the appeal was heard on august 10, 1979 and the charges wers sus-

tained; the agpeal was progressed to the Dirsector of Labor Relations

and was denied; and the case is now befors Public Law Board No. 2406.
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The applicable Rules of Conduct' read as follows:

"I. Employees will not be retained in the service who

are insubordinate, dishonest, immoral, guarrelsome or

otherwise vicious, or who do not conduct themselves in
such a manner that the Company will not be subjected

to criticism and loss of good will.

J. Courtecus conduct is required of all employees in

their dealing with the public, their subordinates and

each other. Boistercus, profane or vulgar language

is forbidden. Vielence, fighting, horseplay, threatan-

ing or interfering with other employess or while on

duty is prohibited.”

Based on the credible evidence ¢f record the Board £inds
that the discipline imposed was commensurats with the proven
¢ Efensa. - =

There were two issues in the claim: {1} whether the
Claimant was insubordinate in refusing an order given by Assis-
tant Track Supervisor, J. R. Aviles, to discuss privately a
question concerning an alleged safety gear vioclaticn of ancother
Trackman; and (2) the Claimant's responsibility regarding a
physical altercation that followed the above allaged insubordination

‘ In addressing the first issue this Board finds that the
Claimant was not insubordinate when he refused to privately discuss
an alleged safety equipment violation of an employee working with
the Claimant in Gang No. AQ082 with the Assistant Track Supemvisor.
we further find that the Claimant was not insubordinate when he

used "vigeorous demeanor® in discussing the matter with the Super-’

visor in front of cther employees.
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The entize episode began when the Assi\étnat Track Supervisor
noticed that a Trackmana, Milton Lawrencs, wWas not wearing his
safaty goggles. The Claimant, 3 duly designatsd Organization
representative, protastad that Mr, Lawrence had dropped his glasses,
and was fending down to retrieve them,when ‘the Superviscor noticed
Nim,anéd told him he was being charged fZor a2 safsty viclation.

The Claimant was a.cting' as an Organization representative when he
respondad o the charge laveled agalinst an employee he rapresantad.,
The Claimant would have been bettsr advisad 2o have not rssrondad,
and waitad o raisa' defensaes and pursue the mattser if,and when,it.
reached the formal staps cf the grisvancs proce'ss. Howevér, tha
Claimant, in his position as rgpresentativfe and in the circum-
stancss of the moment, was not insubordinate in ra2fusing to discuss
the mattar grivatsly. In light of the Claimant's Crganization
sosition, Ris insisténc:e on an open discussion did not rise to

the level of i.n_subcrdina.tion.

The Claimant's befavior in zhe ccurse of events that followed,
nowever, was viclsasnt and thwreatsning and in clear violaﬁion cf
Rula J. Mr. Perry, whe was checking FRA viclations with the
Superviser 2t the time, cradibly descrilked those events as follows:
Whea the Claimant interceded on behalf of Mr. Lawrancs, the Siper-
visor told the Claimant that he was not talkiag to him (about the
vioslation) bus %o ¥r. Lawrancs. Ihe Supei-viscr also zold the

Claimant that he wanted to speak with him privately at his tzuck.
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When the Claimant refused, the Supervisor instzuctad a Fo:e#an
te remcve the Claimaat Zxom duty. The Clzaimant then left and
entared 2 bus. a short time latar he stocd up and be%an calling
the Supezvisor disparaging names. Es was told to watch his
laaguags. e Claimant then threw down Ris kat and goggles and
went back down o the track. Savaral lemployees rastrained nixm
after ha pickad up a2 hammer and he threw the hammer down. As
tha Supervisor was walking away Zzaom the scsne, the Claimant
stzuck 1im in the back o the neck. Ths Sugervisor =21l o the
‘g:ound. The Claimant Xicksd bim several times. = The Supervisor
was eventually nelped cff the grzound by Mr. Perrv, who later
drove Rim %o the hospital.

The Claimant's account of what haprened is that, aftar theix
discussicon, the Superviscr followed the Claiman® back ts the +=rack.
Ee allegedly heard scmeche shout, "logk cut, hHe's got sometiing
in his hand.® The Claimant, acting <on t'.he instincts Re was taught
as a Marine Grsen Berst instTuctor, turned and defsnded aimsels
by "beating the hell” ocut of Mp. Aviles kefors the latier had a
chanca o Tattack™ him. The Cla.imé.nt alsg testified that he was
asgravatad ané grovokad by the manner in which #xr. Aviles handled
the allegad safsty viclation.

A reading @f ths cxadihle evidencs ¢ raccrd rsveals thax
che Claimant laveled an unprovcekad, ex:;acrdina:ily 7Tiolsat
attack at =he Superviscr. While ths Supervisor may Rave kesn

aggressive on bis pazrt during the discussion witi tas Claimanz,
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this verbal confrontation did not justify the viclent physical
resconse of the Claimant. Dismissal was rsasonable discipline in
light of the seriousness of the offense. Accordingly, the claim

is denied.

AWARD: Claim denied.
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R. Radke, Carrier. Member W. Z. LaRue, Organization Member

Richard R. Rasher, Chairman _
and Neutral Memker

September 20, 1981
Phijadelphia, PA



