PUBLIC LAW BOARD NO. 2420
' AWARD NO. 15

BROTHERHCOD OF MAINTENANCE OF WAY EMPLOYES
V&

CONSOLIDATED RAIL CORPORATION

Docket No. 423

STATEMENT OF CIAIM:

¥) The Carrisr viclatsd the REules. Agreement, affective
Decsmber 16, 1945, as amended, particularly Rules
S5vd=l, 5-E=1 and the Absentseiam Agreement of
January 26, 1973, when it agsessed discipline of
gg;:gsaal.om-u.i. Repairman D.L., Dolph, November 22,

-3 § czainant DoIpth maco:d be: cleareq of‘the charge |
brought againsat him: on October 13, 1978,

¢} Claimant Dolph: be restorsd to service with seniority
and: all other rights unimpaired and be compensated
‘fof wage loss austained in accordances with the pro-—

vigions of Rule 6~A-1(d), with benefits restorad.

QPINION OF BOARD;: -

Claimant wvae tried on, feundrguii&r'cf, and disciplined by

discharge by Carrier for the following charges:

I. Failure—to=report.fcr duty on your regular assignment
' - at T:00 Anﬁon:Septanber 28, and Saptember 29, 1978.

2. Engaging, abetting and participating in an unauthorized

work atcpgege at Canton MW Shop at 8:30 AM, 8150 AM,
3:2C PM, tember 28, 1378, at Main Entrance Division

Road and at Broadway Road on September 29, 1978 at
5330 M,
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3. Insubordination in that you refused a direct
order to raturn to duty from Frank Bucceri,
l2t Trick Shop Enginear, at 8130 AM on
September 28, 1978.

The disciplinary termination was: imposed on Claimant because
of his alleged participation in am iliegal apd,unauthorizéd gtrike at
Carrier's Cantom, Chio, Maintenance of‘ﬁaY‘ShOp on September 28 and 29,
1978, by members of Local 3050 of the Brotherhood of Maintenance of wWay

Employees employed thera.

We have described the general circumstances of this strike
and picketing gituation revealed at the hearings thereon in our pre=-
vious. Award No. I,.asfvelt'asaouﬁ:cbinion-an certain procgedural and

subetantivefqueationsuzaisedtbr-prganization:there as well as here,

Turning to. the particular facts of the instant situation,

rhe record shows:

-

l. it is- not disputed that Claimant ;ailed';o:appear for
his regularly scheduled work on the 7100 AM to 3:30 PM shift on
September 28 and 29, 1978, or at any other time during these two days
cf an i1llegal and unauthorlzed strike ccnducted by employees of Local
3050, Brotherhcod of Maintenance of Way Employes, of which he was, at

rhe +ime, an officer.

2. Testimory was given by Shop Engineer F, Bucceri that an
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September 28, 1978 he appearsd at:, about 8:30 AM at the Mahoning Road

entrancs to the Canton MW Shop (the ao-cnlled Main Entrance) and gaw

conqragated about it a large number mt individuala and also parkxed

cars. He recognized Claimant as a-:ng those in the gathering, and he
read to the group, inclndzng' C;a.imnt.f a stag:enent that they were taking
part in an unauthorized strixe and were directed to come in to vork,

No one, including Claimant, complied. This testimony was corrocborated

. in the testimony of Assistant Eq_ui'pmnt‘ Er-agineer Muir, who stated that
he vas thers: and heard Mr,. Bucca::i’t: statement to Claimant and the rest

of the- group.

3e Tustinénr was: 'given: by Supe:intander;t A, Gottaabend that
he appeared at the same scene about 20 minutes later with My, Bucceri
for the purpose- of getting Mr. Risaliti, President of the Local, to
cocme to his :c.tfficee in order to speak by phone with W.G. LaRue, Organi-
zatiéu's: General Chairman. At thew same Eine, Mr, Gottsabend: asked that
one of the Union grievance- men join them and, noticing Mr, Dolph, suag-
gestaed that it be the: lattar, ™ey both ac'éonpanied Gottsabend to his

cffice, There he callad Mr. LaRue and put Messrs, Risaliti, Bucceri and

Claimant at a telephone extensiocn.

Mr, Gottzabend®s testimony of this coaversaticn is that
Mr. LaRue inatructed the Unicn officers and Mr., Gottsabend that they

should proceed tc the group of strikers and inform them that they were
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sngaging in a wildcat strike, "in no way"® 5§thorized by the Penngylvania
Federation of the Brotherhood of Maimtenaance of Way Employes, and that
if they did not return to work, they could be subject to discipline.
Mr. Gottsabend's further testimony iz that at the end of that call,

the Union functionaries and hinaeiﬁ‘#rpceededﬁto the: group of strikers
and advised them of the. statement of Hr; LaRﬁe. His further testimony
iz that the information vas mat by boo's and cat-calls, Mr, Gottsabend
guotes himself as thenm announcing to the group that a Court injunction

would be~applied for and served.

My, Gottsabend raplied in the—afflxnative when asked, at the

f trial by Mr. Dolph, wvwhather he-(DolphJ *tried to help”'hlm in thzs‘natter.

qu_Gottaabend"tastified;tu:the: that he wasaagq;g‘at the
Mahoning Road entrancs to the Canton MW Shop at appquimatély 3:20 P
on Septenbar 28, At first, he*hlﬁ:loneadéfficulty'in driving through
the:gatheting:becnu§E#ﬁis:vny'juiablaékad, but the group gave way and
ag he procmeded, he-'sav-a-man~on«my*sidE*couinQthiards;the-carVin a
very unstable peosition by the manner in vhiéh he was walking.® Thés
individual then came over to Gottsabend'’s car, leaved against it, and
demanded to know from Mr, Gottsabend where he was going. The latter
statéd that hae was going intc the Shop and that he-vas;iﬁ charge there,.
The other, speaking in a "thick tongue®, called Mr, Gottsabend by name

‘and "offered to show him the way.™ Mr, Gottsabend askad nim to step
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out of the way, but just as the latter did and the car got slovly
underway, another individual obstructed it on the other side; and,
éfter the car drew to a stop, “banged some Xind of a banner” againat

its roof. Claimant Dolph then came over, pulled the man away and

apoicgizad to Mr. Gottsabend.

4. Testimony was given by Shop Engineer R, Campitella that
at approximately 5:30 PM-on September 29, 1978, he visited the Broadwvay
Road entrance to the Shop and observed Claimant there talking to other

emplovees.

5. Claimant's: version of these eventaz is as follows:

x) While en-routa~to—hls\:egu1a: asgignment on the mornings
af'Septembe: strhe £bund.the~entrance.to the property blockad by =men
*milling around™ with a strike sign, He procseded no further because

of apprehensions concarning his safety.-

k) The:sanet!asatrne&the-next‘daf; czaimﬁnt admitted, however,
that he was alsa present amoog a group of{ﬁicketers at 3:20 PM on Septem~
per 28 and it 5:30 PM on September 29, thiS'time at another entrance,
that of Broadway Road. He*explained theliatter'by the singls word
“curiosity." AskXed whether he ﬁad been given orders by Mr. Bucceri to
return to work at 8:30 AM on September 28, Claimapt raesponded, "Peréon-

ally, no”™, obviously refekring to the fact that Bucceri's statement had



v AL IR Gl e A

-

BLE 2420 B AWARD NO. 15

been addressed to the group of which Claimant was a part rather than

to him.

In spite of the Claimant’s having relayed to the striking
group the inatructions~§iven to him by hig Organizational superior that
they éére—engaginq in an illegal strike, the fact islthat-he vas cone of
said illegal strikers and picketers both before and after he made this
announcement, In this he—severelr'defaultéd in carrying cut in good
faith his responsibilities adherinﬁ,to his. official identity as part of
the Union entity which wvas signatory to the-Agreemeng (and thus to his
role as one of the underwriters to the caryying out of its terms), but.
more than that, by his presence and'actions.hevaefved unavoidably to
giverUhibn status and sanctionm to-the;illegal activities in contradic-
ticn to the information he hag :ecelved and. conveyed that the Brotherhood
officials with greate:‘authorxty’than he- had dzaowned the strike and had
asked him to terminate it, These actions contradicted and belied his
worda and could not help to gserve as encouragement to the others to ig-
nore them. Because of this, we cannot find Claimant to have absolved
himgelf of participation in the strike and picketing but, rather, be-
cause of his persistence in its participation, given his status (and the
derogaticn he tbereby rast on the words uttered by him), to have encour=-

aged it.

laimant deswrves credit for having dutifully uttered the words

declaring the strike unauthorized and also fer having, in cne Xnown
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instance, discouraged violenca by a picKeter against the plant

. superintendent or*hislvehicla. But these cannot cancel ocut the fact
that he, himself, wag an active striker and picket and, unavoidably,
becauge of his Union gstatus and the official information given to him
by his Union and the order given to himtby management on the picket‘
line, was a fully-informed, Xnowing and purpbseful participant in and

encouraging exemplar of the illegal and unauthorized activities of

~ September 28 and 29, 1978,

AWARD

Claim dénied;

O & : :
FRED WURPEL, JR., O

m' m{ eyar)

N.™, BERNER, CARRIER MEMBER

DATED OZOW 5:/?7?




