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PUBLIC LAW BOARD NO. 2420
' AWARD NO. 25

BRO%HERHOOD OF MAINTENANCE OF WAY EMPLOYES
VS,

CONSOLIDATED RAIL CORPORATION
Docket No., 433

STATEMENT OF CLAIM:

a) The Carrier viclatad the Rules Agreement, effective
December 16, 1945, as amended, particularly Rules
S=A~]1, 5~E-1 and the Absenteeism Agreement of
January 26, 1973, when it asgessed discipline of
dismismal, raeduced to 30 days suspension, onh MW
Repairman G,A. Gillilan,

b) Claimant Gillilan’s record be cleared of the charge
brought against him on Qctober 13, 1978, and he be
compensated for wvage loss sustained in accordance
with the provisiona of Rule 6-A-1(4).

OPINION OF BOARD:

Claimant was tried on, found guilty of, and disciplined by

digcharge for the following charges:

1. Pailure to report for duty on your regular assignment
at 7:00 AM on September 28 and 29, 1978,

2. Engaging, abetting and participating in an unauth-
orized work stoppage at Canton MW Shop at 8:30 AM
and 3:145 PM on September 28, 1978 and at 8:00 AM and
4:05 P and 5:15 PM on September 29, 1978,

3. Insubordination in that you refused two direct
orders to return to duty from F, Bucceri, 3hop
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Enginear at §:30 AM on September 23, 1978
and from R. Campitalla, Shop Engineer, at
The disciplinary termination was imposed on Claimant because
of his alleged participation in an illegal and unauthorized strike at
Carrier's Canten, Ohio, Maintsnance of Way Shcop on Seﬁtenber-zs and
29, 1978, by members of Local 3050 of the Brotherhced of Maintenance

of Way Employees employed there,

We have described the general circumstances of this strike
and picketing situation revealed at the hearings thereon in our pre-

vious Award No, l, as well as our opinion on certain procsdural and

substantive questicns raised by Organization there as well as here.

Turning to the particular facts of the instant situatiom,

the record shows:

1. It ig undisputed that Claimant d4id not report for work
cn September 28 and 29, 1978 at the Canton MW Shop where he was regﬁ-

iarly scheduled as a 7:00 AM to 3:30 PM MW Machinist,

2. Claimant's explanation of his failure to perform his
assignwents on those days, as given in his trial testimony, was that
he wcouldntt work® because there vﬁs-a strike, He "guessed” this by
the fact that there-vas a strike sign up and “about everybody that

works thera" was gathered at the entrance, He thereaftar "stuck
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around to see what was happening%, staying there about an hour to an
nour and a haif. He further statsd that he did not want to cross
the picket line because it waa "hard to tell what would happen. I

didn't want to get beat up or aonething."

3. He had the same experience on-Septembef 29, again
staying around the gaﬁhering cutside the entrance for about one and
one-half hours., He acknovledges that he came back at about 3:30 PM
on both days, "to see wvhat vas going on: if ve were going back to

wverk.”

He further aéxnowledgas that at approximately 8:30 AM on
September 28, 1978, he wvas one ofxthose in a groué to whom management
representative Bucceri issued an ardef to go back tc work and he
heard that statuuant; _He'adniis. aigo, that he heard such an order
again from Shop Engineer Campitella addrassed to a groﬁp of which he
was a part at 3:45 PM on Septembef 28, 1978, He further acknowladged

that he did not obey either of these orders that day or the next.

1

4, Shop Engineer R, Campitella testified that on September
28, at about ;:45 PM, he saw a group of abouk fifty men gathered about
the main entrance to the MW Shop at a strike sign stuck up in the migd=-
dle of the entrance road; among them was Claimant,

He further testified that he saw Claimant at the same location

at 4:05PM and at 5:15 PM on September 29,
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Accordinglﬁo Mr, Campitalla, wvhen he saw Claimant at
3:45 ™ on September.2é, the latter followed him around cloaely,
*gtaring at me as if té intimidate nelto keep me from writing names
down and doing my duty*, vitb ais hind.:aiSed towards him. Also at |
this time, Canpitelia issued a dirsct Q:der ﬁé the group, including
Claimant, to report ta dutys; and if they did not, disciplinary action
would be taken., None returned to work, Standing near Campitella when

" the order was isgued was Assiatantlzquipnent Manager L, DuBois,
5. Mr, DuBois testified in essential corroboration of the
foregoing. '

The Board concludes that Car:ier acted ca a valid evidentiary
bagis and within dlscxplxnary stauda:ds properly open to it for such

¢clrcumstances when it reso:tgd to iupos;ticn of the subject discharge

penalty,
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7laim denied.
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