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BROTHERHQOD OF MAINTENANCE QF HAY'EHPLQYEES
vS. |

CONSOLIDATED RAIL CORPCRATION

DOCKET NO. 436

 STATEMENT OF CLAIM:

1. The dismissal of Claimant Wilbur FP. Looby was undair,

arbitrary, capricious, unreascnable and without just
and sufficisnt cause,

2, Claimant Locby should be exonerated of all charges,
restored to servica, without loss of compensation,
with seniority and vacation rights unimpaired, and
should enjoy all those benefits vhich he previously
an joyed pricr to his dismissal.

OPINION OF BOARD:s
Cliaimant was tried on, found guilty of, and discipliined by

discharge for the following charges:

i
*1 - Pailure to report for duty on vYour ragular assignment
at 73100 AM, Sggtnmhqr 28 gnd 25, 19 b on

2 - Engaging, abetting and participating in an unauthorizad
worX stoppage at Canton MW Shop Broadway Reoad Entranca
at 8:30 AM and the YMCA-Engine House entrance at 9:10 AM
on September 28, 1978, and at the YMCA Engine Houae at
6:00 PM on September 29, 1978,

3 - Influancing fellow employees to illegally picket the
Company‘'s property and/or not to perform their assigned
duties in that you were picketing at the YMCA Engine
House entrance at 9::10 AM oo September 28, 1978.

4 - Insubordination in that you refused a direct order to
raturn to duty from E. T. Daley, Field BEquip. Bngr. at
8:30 AM on September 28, 1378,.,"
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™e digciplinary teraination wvas impcosed on Claimant becawse
- of his alleged pﬁrticiéatioa in an 11i¢gal and unauthorized strixe
at Carrier‘s Canton, Ohio, Maintemance of Way Shop on September 28
and 29, 1978 by members of Local 3050 of tﬁa‘Bretherhood-of Maintenance
of Way Rmployees employed thers. |
We have described the gensral circumstances of this strixe
. and picketing situationm ?pvualqd at the hearings thereon in cur pre-.
vious Award No, 1, aa:vblllal our opinions on certain procedural and
substantive gquestions raised by OrétuiZItion there ax well as hers.
Turning to the particular facts of the instant sitmaticnm,

the record shows:

1. It is undisputsd that Claimant &id not perform any work
for Carrier nor‘appe-r at his usual work place at Carrier’s Canton
Maintenance of May Repair Shop on September 28 and 29, 1978, both
schaduled work days and wvhers Claimant was assigned to a regular
7:00 A,M, to 3:30 P.M. tour of duty. ‘

' 2, 1In his tactiabny. Claimant’s explanaticn of hiz absences
on these days was that on both mornings he followed his usual plan of
access to the plant property, but found satrike pickets at the
entrance and decided not to go through the group because of faars for

his safoty. He further said that ha tried entrances other than hix
usual ona, but found them blocked too. He also stated, however, that
no one told him not to cross the picket lines on either of the days,

3., Testimony was given by Field Equipment Bngineer E.T. Daley
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that he was at the Broadway Road entrance to the Canton shop property
at approximately 8130 A.M. -cn September 28, 1978, to carry cut manage-
ments direction tc inatruct the strikers to return to work. As a means
cf doing so, he iﬁformd the-groﬁp there gathered that thay ware ;partﬁ
icipating in an illagnl :ﬁriki an& vere cxpcctod to cume back to work,
Claimant was one of those in the group when the statsment was made to
them. Mr, Daley then asked thoss present for their namas.

4. Assistant Cost Analyst J. Blaser tastifiad that he vas
prasant at the same placs with Mr,. Daiey and H, Reedy, ancther zanagement
r-pz.cnntatiu. and epmhontﬁ Mr, Daley's tesstiscay.

' S. Mastar Machanic R.X. Brickley testified that on the morning
of Septsmber 28, 19738, at'nnagu-nt's direction, he vent to the Broad- |
wvay Road sntrancs to the plant prn”rtf. the main gats ent:ancé and the
so-callad mca roadway .nirancn lsading to the Eagine Housd of the Shop.

He was. at the lattsr c'atranct"'at approximmtely 9:10 A.M. whers he saw a
vehicle parXed in tho‘ r.oidn_ny area, partially blocking the road, with

QCilaimant seatsd in it at the dfim‘a seat. Whils Assiatant Supervisor
Guveiriag (who had accompanied Bric.'uay)' conversed vith Claimant, Brick-
ley took a photograph of them. The photograpl was put intc avidencs,

6. Mr. Gaveiyianm tl:l_tif_i'é& to the same effact, He statad
that Claimant gave his name when asked to by Guveiyian and when aaked
\fhat he was dait;g thers, said he vas just si:ting. thers watching the

track vhich did not belong to him. Guveiyian then asXed him tc taka
the vehicle off Con Rail property. Claimant then drove the truck avay.

7. Shop Engineer R, Campitslla testified that he was at the
TMCA entrance at approximately 6100 "2.!!. on Septamber 29, 1978 and
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observed a vehiclie there at a point at which a strike sign was displayed.
One of two men standing thers vas Claimant. ‘

8, Bguipment Engineer E. Waggoner testified that he had
accoapaniﬁd Mr, Campiteila and was there at'ghe same time and place and
also ideantified Claimant as one of the two indiviéaals thera,

9, Claimant tcitifiod that ﬁa was in the 8trikers gatharing

at about 8:30 A .M, on Septamber 28, 1978. He further stated:s

*The way I understand it, a ConRail supervizor came down
ther=s; and he said you guys ara supposed to go back to
work. But I didn’t kxnow for sure -« .there was a wvholas
bunch of us, saybe fiftsgn: and I could have wiataken
what he said, I don't know aexactly.”

Hae further stated that h-,'ntly§d around™ there until 8:30 A,M.

. He alsc admitted that he was seated in the truck at the YMCA
sntrance at aboutlgrlo A,E. on Septsmber 28, 1978 when his picture vas
taken, conversing with ﬁr. Guveiyian., He added, however, that he vas
net blocking any antranca, “I was parkéd over in the weeds just
wvaiting to go to work.” |

We find the evidencs to have furnizhed lagitimate grounds on
which Carrier was entitled to reach the decision that Claimant was
an active participant in the illegal and unauthorized strike of

Septamber 28 and September 29, 1978 in such nature and degree as to

justify the dismissal penalty imposed.
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Claim deniad,

LOUIS YAGQPA,N CHAIRMAN & NEUTRAL

FRED WURPEL, JR., owu&};bn.mga

Jlm.

N.M, BERNER,

DATED i/@%&uﬂu éﬁ{f;;f



