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PUBLIC LAW BCARD NO. 2420
AWARD NO, 30

BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES

s,

CONSOLIDATED RAIL CORPORATION

Dockat No, 438

STATEMENT OF CLAIM:

aj

D)

c)

The Carrier violated the Rules Agreement, effective
Decsmber 16, 1545, as amended, particularly Rules
SeA=]l, 5«C-l, 5«E«1 and the Absenteeism Agreement
of January 26, 1973, when it asszessed discipline

of dismissal on MW Repairman Helper, Daniasl A,
DecChiara, November 22, 1978,

Claimant DecChiara's record be clsarsd of the charges
brought againat him on October 13, 1978,

Claimant Dechiara be restorsd to service with seniority
and all other rights unimpaired and be compensated for
wage loss sustained in acceordance with the provisions
of Rule 6-A-1(d), with benefita restored.

QOPINION OF BOARD:

Claimant was tried on, found guilty of, and disciplined by

discharge for the following charges:

i.

2.

Failure to regort for duty on Yyour regular assignment
at 7:100AM on September 28 and 29, 1978,

Engaging, abetting and participating in an uwnauth-
orized work stoppage at Canton MW Shop at 8:30AM
and 3:145PM cn Septewmber 28, 1978, and at 4:05PM
and 5:30PM on Sentember 29, 1978,
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3. Inaubordination in that you refuged two direct

crders to return to duty; from E.T. Daley,

Field Engineer, at 8:3CAM on Septamber 28, 1978
and from R, Campitella, Shop Engineer, at 3:45PM
on September 29, 1978,

The disciplinary termination was impcsed on Claimant because
of his alleged participation in an illegal and unauthorized strike at
Carrier's Canton, Ohio, Maintenance of Way Shop on Septamber 28 and
29, 1978, by members of Local 2050 of the Brotherhood of Maintenance

of Way Employees employsd thers,

_ We have described the general circumstances of this strike
and picketing situaticn revealad at the hearings thereon in our pre-

vious Award No. 1, as well as our opinion on certain procagural and

substantive questions. raised by Organizaticn there as well as here.

Turning to the particular facts of the instant sgituation,

the record shows:

1., It is undisputsd that Claimant absented himself from
wvork on Septamber 28 and 29, 1978 at the Canton Maintenaace of wWay
Shop where ha was scheduled to worX cn those days on his usual

7:00AM to 3:30PM tour of duty.

2, Claimant's explanation at trial wvas that he "“tried to
come to work but there was a strike sign and people standing around

and I wasn't about to cross it,."



PLB 2420 - -3 AWARD NO. 30

3. Carrier witnesses tastifiad:

a) Claimant wvas seen at the Brocadway Road Crossing
entrance to the plant at 8:130AM on Septamber 28, was asked his

name, and identified himmelf,

b) At that time, an order was issued to the group there
gatherad, including Claimant, by Pield Engineer E,.T, Taley to return

to work. None cbeyed.

c) ¥Where the group was congregated there was a strike

sign on display. -

d) Claimant vas again seen vith such group, again with a
strike sign oun display, at the main entrance (Division Road) of the

Shop at approximately 3£45PH on Septeamber 28,

e) At that time, Shop Enginaér R. Campitella informed the
group, including Claimant, thit the Shep was open, the umployees wvere

to report to workX and, if they did not, disciplinary action would be

taken. None obeyed.

£f) Claimant was also observed with a grbup of picketers
at 3:45PM on Septenbef 28 at the main entraﬁce and at 5:30PM on
September 29 at the Broadway Road entrance, 2ach time he was one
of those "milling arocund™ and a strike sign was on display vhere the

group was located.
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4. Claimant admits that he was present among the
atrikera on September 28, 1978, at approximately 8:30AM at the
Broadway Road entrance, He "stayed around for a while, went home,

cawe back, just to mee wvhat was going on." He camse back "early in

the afterncon” and sat in his car on the parking lot ‘across the

street from the antraﬁce.

As to September 29, Claimant testified that he "might have
been around™ the Shop entrance at *"scme time around™ the 4:05PM time

menticned by Carrier wvitnesses,

Ag to the order testified to as having been given by Mr,
Daley at approximately 8:30AM to the group gathered at the EBroadway

Road entrance on September 28, Claimant stated: "I did not hear him
directly tell me to go to work, I just seen a bunch of pecple in white
hats talking, but I didn’t hear anything =- exactly what was happening.

So many people arcund and stuff,™

Concearning Mr, Campitella‘®s alleéed order toc a group of
which he was a part on September 79, 1978 at 3:45PM, Claimant testi-
fied that he was at the site identified, but "I did not hear him give
me no direct order, and I don't see why he should after 3:30," He did

say, however, that he saw Mr, Campitella walking around and writing

down names,



.

We conclude that Carrier wvas justified in finding Claimant
to have been more than a merasly curioms and innocent bystander, as
alleged by Claimant, but, instead, a participant in picketing

activities,

On the whole record, we find Carrier was justified in
deciding that Claimant was guilty in degree and kind of the charges

cn vhich he vas tried as to justify the terminaticn penaity impogead

on him,

AWARD

Claim denied,
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LOUIS YAGHDA,|CHAIRMAN & NEUTRAL




