*UBRLIC LAW ROARD ND. 24359

Gward pMo. LO9
Case No. 10%

FORTIES - Brotherhood of Maintenance ef Way Emploves -
1o . ’ and i

Southern Facific Transportation Company

iWastern Lines)

STATEMENT 1. The Carrier violalted the provisions of the

aF CLAIY: _current Agreement when it ionored Mr. F. F.
Morgan’s doctor s retuwn to full duty release.
therehyvy denving Me. Moraan of work and comoen-—
saticon to which he was riohtfully entitlted.

- Carrier =hall now reinstate M. Maorgcan to his
furaeer oosition with Carrier with compensation
far all time lost therefrom commencing Julyv 17,

1984 and continuwing uvuntil such time is placed
on sald posittion.,

Lipon the whole record. after hearing, the RBoard  finds that the
parties heraein are Carrier and Emplovees within the meaning of
tie Railway Labor Act, as amended. and that this Board is duly
caonstibuted wander Public Law 8%9-4%94 and has jurisdiction of the

vartisag and the subiech matier. -

On  March 19. 1275, Claimant sustained an om--duty insury tao his

Back while enmploved by Carrier in bhe capacity of Water Service

Foeaman . Subsocuently., Ciaimant was amarded a jury verdict af
scaprpgimately $90,000 foar hi= injory. ficcording te Carrier. ir
b couwerse of his tesitisnony st bthat trizl. hne tectified thal ne
woerild never i able tao serform his normal work . o the  railraesd

coges b beE o baack oanodrsy . On Augast Lo, L2884 Pelitioner addressed o
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letter — te Carrier indicatina that Claimant shouwld be returned to
saErvice based on an examination by hig doctor in Julvy of  that
vaear. Carrcier did not recpoonizse Claimant’'s ability to return to
wark and failled to reinstate him at that time. Subszeauentlv. in
Dctober of 1984 Clalmant again was evalualted by his awn phvsician
who stated in a letter that Claimant had no phvysical dissbilibies
which would preclude him from any sxnolavment. Ultimztely he was
adviged by Carrier that he was not considered to be an emplovee

due o the past circumstances involved in his situation.

Feolbilhioner argues principally that Carrier vidlated the Aorsesment
v not reinstating Claimant to service. Indeed if Carrier doubted
iz abiliiy to return te service and the medical department
concurred in this opinion. according te bthe Agreement. &  Lhees
Aoc tar nane@l should bhe established to assess whebther indesed
Claimant had the physical sbility to return to  full emplovment.
This Carrier refused to do. Aceordipg to FPetitioner. Claimant in

no way ralinauished his riaht to emplovnent based an the award he

recepivad for bthe injuries sustained in 1275.

Carrier argues that Claimant simply showed o interest in
returning to his enplovment for the period from 1979 wuntal 184,
Furthermore.  he abandoned that aporoach in 1984 and acaln two

Jpars later made a second attempt at reemolovment.



As the Board views it Claimant. if indeed he had riahts to return
to work after the jury verdict of L9275 (and there iz some dispute
wilkh respect to the testimony &b that trial). 1h 1 evidenlt khatl
he had been silent for approxzimately nine vears following that
Bwvent. It must be concluwied obiectivelvy Claimant abandoned his
posibtion because of the lack of anv contact with  Carrier for a
period of at least nine vears following bthe jury trial. There was
mo indicatiornn of what he did during that period of time or
whelher indeed e was emploved or could have Deen emploved - by
Carrier., There is no aguestion but that this matter involves & job

ahandanment. Therefore. the claim must bhe denied.
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Claim denied.
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Y. M. Liebarman, Neutral-Chailrman
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