FURBLIC LAW BOARD NO. 2439

Award Mo. LL3
Case No. 112

FORTIES . Brotherhood of Maintenance of Wav Emploves
o and o
DISPUTE Southern Facific Tranmsportation Company

IWestern LLines)

STATEMENT "1. The Carrier violated the provisions of the current

QF, CLAIM: fareement when it dismissed Track Foreman Faul
Williams from its service on ithe bDasis of unproven
charaes said action beina in abuse of discretion.

™

“. Carrier shall now exonerate Mr., Williams of ail
charges and reinstate him Lo his former posision
with the Carrier with Seniority and all other
Fraghts restored unimoaired and compensate him Tor
all wage louss suffered.”

Upon the whele record. afier hearino, the Board finds that the
parties harein are Carrier and BEmoplovees within the meaninag of
the Railwav Labor Act, as amended, and that this Eoard is dulv
constituted wunder Public Law 89-4046 and has jurisdiction of _the

vartias and the subiect matter. .

Claimant herein was eemploved by Carrier in 1971, He had bheen
prompted  to an exempl position as Roadmaster in Los Angeles at
the Tavlior vard. On Februaary 23, 1986 he was removed from service
while serving as Roadmaster and then exercised his riobts under
the current Agreement as a Track Faoreman. He worked two dave 10
that positior and theo be was again removed from service at the

voncltasion of the formal hearinag held on Febraarvy 125, 1986. That
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hearing resulited in Carrier believinag that he was auilty of the
charaes which specified that he head allecedly acceptedd
compensation from an outside firm in the amount of $L200 for
track repair worlh on the spouwr track in this outside concern’'s
piraperty and also far allegedly falsifving a LCarrier
questionnaire on February L2, 1982. For these infracticons he was

digmissed from service.

Carrier alleagss that the record is clear that Claimant provided
man and repairs without avthority to an cutside industry in  the
repair of that company’'s spur tracks using Carrier’'s perzsonnel
and sawipment for that pwroose. He then retajined the bproceands
Trom that work in  addition to falsifving the cuestiormnaire.
Carvrier also indicates that the district Maintenance of Wawv
Manager f{(since rebired) and Carrier’s Material Planner {also
ratired) were involved with Claimant in this fraudulent activitv.
The work in question was performed on May 11, 1281, and the
questionnalre was filled oult some =i months later. Carvier
helieves that Lthe dishonestiy esplicit in thiszs transection by &
trusted supervisor is wholly intolerable and the claim should be

denied. . . o - e = .

Fetil laner insistes “thalt the sole evidence that the Carrier used
was a vtancelled check made pavable to Claimant and deposited 1o

Mis bank account. That check which was admitied by Claimant was
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rnever explained fullv in the hearina by gither partv. According
to Fetiticener there 1is no  evidence whabtever that Claimant
performed anv  waork for the outside COMpany whatsaever.
Furthermors . Felitioner notes that it took nearly five vears. for

Carrier Lo bring charass against Claimant which made a proper

defunse almost ilmpoossible. o . Lo

A vareful examination of the record of Lhis case involves ohsoure
testimnony and oconsiderable . confusion. It is evident that the
Claimant did indeed receive a check even thouogh he disclaims anv
Frnowledae ©f it at this time and it was durina a period of
personal ol fficulty unrelated to his work activities., He insists
that the check constituted & @ leoan from the former district
Maintenance of Way HManaoger. In view of the nature of Lthe evidence
in this disoulte and the type of transgression involved, the Beard
reluctantly must assume that Carrier has failed to establish
mlearliy  the bhasis for its decision and discipline. Even thouah
Claimant obviouwsly usoed at best poor  judament in accepting
n- S TE Ta N for  whatever purnoses  some  five wvears prior to the
ivveatigatian. that does not gstablish the fraud which Carrier
suianeshts was  wnvolved. While the PRoard is awars of Carrier’'s
concern and propgr action with respect to dishonesty oF anvy kand.
it s werbticularly appronriate when. a supervisor and  trusted
amplovas 1s  Anvolved. In this instapces | howesver,. in view of

*

FPatitioner ' s long service with Carrisyr and the obscurity of the
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nffense, 1t is believed that dismissal was excessive &g &
penally. It iz this Board's judament that Petitioner should be
reinstated to bis former position as a Track Fareman but receive
no oay for time loust. That time lost together with his demotion
from an officer’s status is a sufficient penalty for the at least
poor judument that he wsed in 1982. He should never again be
position where any guestion cwncefninq his dintegrity _is raised

o, if that did occur, dismissed forthwith.

Claim sustained in part. Claimant should be
reinstated to his former oosition of Track
Foreman with all rights and senioritv wnimpaired
but without compensation for Ltime lost which
whall be considered to have been a penalty for .
his bransaressicol.

Carrier will comply with the Award herein within
thirty (Z0) davs of the date hereaf.

| /s,

M. l.ieberman. hMeputral—-Chairman

RYW. Moles. C. F. Fopse,
Carrier Member Emploves Member

San Francisco. Califoarnia T LT
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